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PROOF OF HANDWRITING BY COM- 
PARISON.—IL. 


Sometime ago we had occasion to consider 
some of the evils resulting from a disregard 
of the elementary basis of certain rules of 
evidence, and an inconsiderate introduction 
into the law of Evidence, of certain innova- 
tions, without a proper apprehension of their 
mischievous results.!. But while, in the esti- 
mation of the writer, the mischiefs resulting 
from these innovations were not overstated by 
him, still it does not therefore follow that 
those technical rules and usages in the law of 
Evidence, which have grown up in the earlier 
history of the common law, many of them 
based upon fancied rather than real grounds, 
and which serve to prevent rather than to pro- 
mote the right administration of justice, 
should remain inviolate. It has always been 
the boast of the common law that it is flexi- 
ble and conforms to the demands of an ad- 
vancing civilization. And it is equally the 
dictate of right reason and human experi- 
ence, that no length of time should render any 
rule of law sacred which is not founded up- 
on principle, and especially where sucha rule 
subverts, rather than subserves, the right ad- 
ministration of justice. 

In no branch of the law, perhaps, has the 
hand of innovation wrought more radical, 
and at the same time, more beneficial changes, 
than in the law of Evidence. Only a few 
years ago the legal mind revolted at the 
idea of permitting a party in interest, or a 
party to the record, to testify. And yet by 
this rule of exclusion of parties, the only per- 
sons who knew anything about the facts in- 
volved in the controversy were frequently if 
not generally excluded, and the court and 
jury were left to conjecture upon the very vi- 
tal question at issue. But since, both in Eng- 
land and most of the United States, the rule 
has been changed and everybody, with a few 
exceptions which might well be dispensed 
with, may testify, it is readily seen that the 


1 See 8 Cent. L. J. 162, 222, 310. 
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prejudice which long kept parties to the re- 
cord and parties in interest from testifying, 
had little foundation in reason. It is axiom- 
atic that the trial of an issue of fact, in judi- 
cial proceedings, is a search after truth, and 
whatever rules or methods tend to make this 
search more easy and effectual may be safely 
adopted. And it matters not that old rules 
and methods, though long cherished by the 
courts, but which are less effective, may be 
trenched upon. 

Two methods of proving handwriting are 
approved as the general modes of proving the 
same where itis in issue. 1. By the testi- 
mony of one or more witnesses who saw the 
writing made or signed. 2. By the evidence 
of those who have become acquainted with 
the handwriting of the alleged writer or 
signer of the instrument in controversy, either 
by having seen him write, or by having cor- 
responded with him, and thereby learned his 
handwriting by letters which have been acted 
upon by the writer so as to insure their 
genuineness. 

These specifications entirely 
whole range of knowledge obtained through 
the various modes of comparison. To these 
specifications the law as now evidenced by the 
current of authority in this country and in 
England, there are very limited exceptions. 
One is that where an instrument in writing is 
introduced as relevant evidence in the cause 
on trial by the adverse party, or where such 
a writing is in the case otherwise and is ad- 
mitted to have been written or signed as_ the 
case may be by the person whose writing or 
signature is the subject of controversy, the 
specimen thus introduced may be used by 
experts in comparison with the writing or 


ignore the 


signature in controversy, and may be pro- 
duced to the jury for their inspection.2 And 
so where the writing is so ancient that no per- 
son can be found sufficiently familiar with the 
handwriting to prove it, but where it is not 
sufficiently ancient to prove itself, here also 
resort may be had to comparison. Beyond 
these limits the English courts never seem to 
have gone, though many of their ablest judges 
and text writers have condemned the restric- 
tion. In this country the majority of the 
courts have substantially followed the English 
rule. For though Mr. Greenleaf states the 


22 Greenleaf on Ev. Redtield’s edition, § 577-81, 
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American rule a little more liberally, yet his | it infinite advantage. We think this pro- 


citation of authorities shows such a conflict as 
to manifest that all beyond this is uncer- 
tainty.® 

With this statement of the present condition 
of the law in England and America upon this 
subject and without any methodical statement 
of the feasons upon which the exclusion of 
proof of handwriting by comparison is based, 
and bearing in mind that the trial of an issue 
of fact is a search after truth, we propose to 
show: 1. That the proof of handwriting hy 
comparison by juxtaposition, as it is called in 
some of the books, is the very best method 


_ known to the law, and more infallibly leads 


to the discovery of the truth than any other 
method. 2. That the objections urged against 
the use of this method are partly imaginary, 
and that those which have some foundation 
may be obviated with restrictions that are 
quite practicable. 

The first approved method of proving hand 
writing, as we have seen, is by the testimony 
of some person who saw the person whose 
writing or signature is in controversy write or 
sign the instrument in question. But when 
it is considered that the variety and individ- 
uality of hand writing and signatures are as 
marked and well defined as are the persons 
who write, it is easy to see that this method 
of proof alone. without the corroboration of the 
other methods, is the very weakest proof of gen- 
uineness. And where the principal witness 
has any motive for perjury, and the instru- 
ment or signature in controversy by the testi- 
mony of witnesses competent to Testify and 
obtaining knowledge by any of the modes of 
comparison hereafter discussed, is not that of 
the alleged makers or signers but that of the 
witnesses, such testimony will overcome an 
incredible amount of direct testimony of 
witnesses of the average character. Indeed the 
fact is that all that is requisite to obtain the 
necessary testimony of the former kind, where 
the alleged maker or signer is dead, is to ob- 
tain one witness or even more in conspiracy 
to commit perjury, while by the latter 
method in most cases such testimony is easily 
outweighed and destroyed when false, and 
the truth is easily vindicated, thus giving 


8 Greenleaf on Ev. Redfield’s edition, § 581, and 
notes. 
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position will hardly be controverted, but 
here is ‘not where the controversy arises, 
and therefore the superiority of proof by per- 
sons familiar with the handwriting, or by 
comparison by means of experts or otherwise 
over the direct testimony of witnesses who 
profess to have seen the paper written or 
signed may, for the purposes of this article 
and as a general rule, be conceded. There 
are doubtless very rare exceptions to this 
proposition, which it is quite unnecessary to 
discuss here. 

The other approved method of proof of 
handwriting, leaving out of view the subject 
of comparison already alluded to, is that 
by a person who has either seen the 
alleged maker or signer write, or has 
become familiar with his handwriting 
by correspondence which has been acted 
upon. How frequently must the witness see 
the alleged signer write? Once will render 
him competent.* And how often must he re- 
ceive and act upon letters and have responses 
to them to enable him to testify? Very seldom 
indeed.5 With this view what frail tests 
indeed are these modes of proof. Nothing is 
gained by seeing a man write save to learn his 
handwriting, and this is a very imperfect 
method compared to others. The mode by 
correspondence is little better if the witness 
be not permitted to refrésh his memory by 
comparison. But both these methods of 
proof are but comparison; comparison by 
placing the image of the handwriting as form- 
ed by seeing the party write or correspond- 
ing with him alongside the controverted sig- 
nature or writing of the same party. The 
proposition we set vut to maintain is that this 
method of comparison by memory is far less 
certain than a collation and comparison of the 
disputed signature with another or any num- 
ber of writings or signatures known or shown 
to be genuine, placing the papers side by side. 
This proposition would seem to be self evi- 
dent, and excepting that the converse doc- 
trine has received sanction in Westminster 
Hall, in the Federal Supreme Court and a 
majority of the State courts, it would hard- 
ly seem appropriate to discuss it. 


4Doe d. Mudd v. Suckermore, 5 Ad. & Ell. 703; 
Greenleaf on Ey. § 577; 2 Stark. 652. 
5 Id. supra. 
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It is a thing of every day’s experience that 
men when alone are constantly taken for each 
other, upon partial acquaintance and a sup- 
posed resemblance, but this never occurs 
when the men who resemble each other are to- 
gether. And wherefore? Because the mis- 
take arises from an imperfect image in the 
memory as to the individuality and peculiar 
appearance of the absent one. These mis- 
takes occur in the experience of almost every 
person, and in many cases upon a very slight 
resemblance. This only proves the frailty of 
the memory in retaining images. But take the 
cases in which the resemblance is so striking 
that every one is in doubt; where the persons 
or things seem so exactly alike that when sep- 
arate no one can distinguish them, and the 
illustration is still stronger. Take the case 
of twin children; you see two beautiful little 
girls pass your door day after day, dressed 
alike, the same size, hair alike, faces cast upon 
exactly the same model, complexion and ex- 
pression of countenance identical. You are 
told that one is Nannie and the other Jean- 
nette, but unless some one points out the dif- 
ference, though you fancy you see some dif- 
ference, when you meet them separately you 
will never know when you meet Nannie and 
when Jeannette. But stand them before you 
together side by side, look carefully into 
their faces, first the one and then the other, 
and you soon observe a difference, which will 
enable you forever to distinguish them; the 
one has brown eyes, the other blue; or 
the one has some mark or other pe- 
culiariarity of face which being laid 
away in your memory forever enables 
you to see the difference and distinguish the 
two apart. But this comes from comparison, 
for you would never discover the difference 
by casually seeing them apart. And so in 
reference to the subject of the identity of 
animals. What lawyer who has practiced in 
the rural districts, has not seen the most ex- 
cited litigation as to the identity of a horse, 
a cow or even a pig. ‘But never in any case 
where comparison by juxtaposition and colla- 
tion were practicable. These controversies 
arise in this way: farm stock run at large, an 
animal strays away, the owner in his search 
finds in the forest with the herd of his neigh- 
bors one resembling it, and as he honestly 
thinks, the same, and drives it home and puts 








it in his close. The neighbor seeing it there 
says it is his, and the resemblance is so strik- 
ing that there is no lack of proof of identity 
on either side, and the litigation becomes 
bitter and stubborn. And this all for want of 
the opportunity of comparison. The writer 
remembers an instance where after a bitter 
litigation between two influential farmers, one 
of whom had gone into the forest and taken 
a colt which he alleged had been missing since 
spring, but which was claimed by another, the 
title to which the taker maintained and had 
quieted in the suit. But what was his sur- 
prise after the controversy was all over, to 
have -another colt which he was bound to own 
was his, come home to him, when, he being 
an honest man, restored to the other claimant 
the one he had wrongfully wrested from him 
at the end of a law suit. The comparison of 
the animals at once showed the honest farmer 
where the truth was and where the ownership. 
But these illustrations might be multiplied ad 
infinitum. And as a general rule there is no 
subject to which this experience more forcibly 
appplies than to handwriting. -Who has not 
had two correspondents whose superscription 
of a letter so far resembled each other that 
he had either to inspect the post-mark or open 
the letter, before he could determine which of 
the two wrote the address. And yet, when 
the two envelopes containing the address are 
laid side by side, there is not the slight- 
est difficulty in distinguishing them. But 
because perchance English juries at an early 
day could not read, and because the attainder 
of Algernon Sidney was reversed by act of par- 
liament on account of comparison of hand- 
writings at the trial, and becuuse above forty 
years ago, a judgment at nisi prius disallow- 
ing comparison was affirmed by an equally 
divided court, the courts both in England 
and this country, with few exceptions, have 
discarded entirely the better method, and con- 
fined the search after truth to the worse. 


* 
+> 





TITLES OF NEWSPAPERS AND BOOKS. Il. 

‘It is competent to any person,” said Lord El- 
don, in the first reported case connected with our 
present subject (Hogg v. Kirby, 8 Ves. 215), per- 
ceiving the success of a literary work, ‘to set 
about a similar work bona jide his own. But it 
must be in substance a new and original work, and 
must be handed out to the world as such.”? In 
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short, the law does not permit one person to ap- 
propriate to himself the fruits accruing to another 
from the results of his literary exertions. Every 
person, therefore, who hasa particular name or ti- 
tle for a particular periodical or magazine, “by 
his appropriation and user of the name, acquires 
a property in that name, and has a right to re- 
strain any other person from using the sane name 
in such a manner as would lead, or be calculated 
to lead, the public to believe that they are pur- 
chasing one thing when, in truth, they are pur- 
chasing another. So said Vice-Chancellor Malins 
in Bradbury v. Beeton, 18 W. R. 33,; and in the 
same manner Lord Hatherly, when lord justice, 
in Kelly v. Hutton, 16 W. R. 1182, L. R.3 Ch. 
703, said that ‘the proprietor has a right to pre- 
vent any other person from adopting the same 
name for any other similar publication.”’ Nor is 
it only in England that the principle is recognized. 
In a case in the court of session (Jn re Edin- 
burgh Correspondent Newspaper, Ct. of Sess. Cas. 
lser. I. new ed. 407n), Lord Balgray stated that 
the publishers of a certain paper had ‘‘a right to 
prevent any paper from being published under 
such title or form as might mislead the public in- 
to a belief that it was the former paper.’”” And the 
same doctrine is acted upon in America. 

There is, in fact, a twofold reason why this 
should be so, and it was with justice that it was 
said in the New York Court of Common Pleas, in 
Matsell v. Flanagan, 2 Abb. Pr. (N. 8.) 459, that 
“the enforcement of the doctrine that trade-marks 
(in which, titles are included—the case was, in 
fact, one of newspaper title) shall not be simu- 
lated, does not depend entirely upon the alleged 
invasion of individual rights, but as well upon the 
broad principle that the public are entitled to pro- 
tection from the use of previously appropriated 
names or symbols, in such a manner as may de- 
ceive them, by inducing or leading to the pur- 
chase of one thing for another.”’ It is, in fact, 
obviously for the public benefit that articles should 
be purchased for what they are, and not for what 
they are not. 

To set the law in operation, however, it is neces- 
sary for the proprietor of the literary property to 
take the initiative in protecting his rights. And 
what, then, must he prove to show himself to be 
entitled to the relief he seeks? It was formerly 
frequently argued that a positive intention to de- 
fraud must be established, that an intentional at- 
tempt at deception must be shown; but since the 
Bell's Life case, if not before it, all such conten- 
tions have been abandoned, and ‘‘the absence of 
fraudulent intention is no defense against an ap- 
plication to the court for an injunction by the per- 
son whose property has been injured” (per V. C. 
Stuart, in Clement v. Maddick, 1 Giff. 98). For 
the question of infringement of a title is a ques- 
tion of injury to property, and, as such, depends 
upon the injury done to the property, and not 
upon the mental condition of the infringer. Yet, 
although fraudulent intention need not be proved, 
fraud in a sense there must be for the plaintiff to 
succeed, for unless a probability of deception—of 
imposition on the public—is established, there can 





be no cause of complaint. In this sense, there- 
fore, of actual or probable deception of the pub- 
lic, fraud must be established, but it is only in 
this sense, and by way of test. Hall v. Barrows, 
12 W. R. 322, 4 De G. J. & S. 150. 

In determining the question whether deception 
of the public is to be anticipated, it is the ulti- 
mate purchaser who is to be regarded, and it may 
easily happen that deception would be probable 
in the case of those who receive the book or peri- 
odical to which the title is prefixed after it has. 
passed through several hands, when it would not 
be probable in the case of immediate purchasers 
who received the publication direct from the pub- 
lishers, accompanied by such explanations as they 
thought fit to make. And, therefore, where a mu- 
sic publisher instructed his shopmen to inform 
purchasers of a particular song that it was not the 
original one of the same man, an injunction was 
nevertheless granted, since the statements made 
by the shopmen would probably not pass on to 
subsequent purchasers. Chappell v. Davidson, 2. 
K. & J. 123. 

While a fraudulent intention need not be proved 
to entitle the proprietor of a publication to a rem- 
edy, due weight will, nevertheless, be given to ev- 
idence of such an intention, and it may turn the 
scale when the similarity of the titles is question- 
able, or influence the costs even when the plaintiff 
fails to succeed, asin Tallcot v. Moore, 13 N. Y. 
Sup. Ct. 106. Actual deception, as in Matsell 
v. Flanagan, is, of course, practically conclu- 
sive. 

An intention to deceive may be established from 
an endless variety of circumstances, but among 
the most usual of such circumstances may be 
reckoned a general resemblance of the cover, or 
wrapper, or title-page of the defendant’s work to 
that of the plaintiff's, including it may be similar- 
ities in color and other like details (Spottiswoode 
v. Clarke, 2 Ph, 154; Clowes v. Hogg, W. N. 1870, 
p. 268, 1871, p. 40; Tallcot v. Moore) ; a similarity 
in the general style and arrangement of the con- 
tents of the book itself (Mack v. Petter, 20 W. R. 
964, L. R. 14 Eq. 431; Corns v. Griffiths, W. N. 
1873, p. 93); a claim of certain attributes which 
are known to belong to the original work (Chap- 
pell v. Sheard, 2 K. & J. 117; Chappell v. Daviu- 
son, Id. 123); a pretense that the defendant's 
work is a continuation or new series of the plaint- 
iff's (Hogg v. Kirby, 8 Ves. 215; Constable v. 
Brewster, Ct. of Sess. Cas. 1 ser. III. 215); a sud- 
den change from an unobjectionable title, style of 
publication, and arrangement of contents to a 
style more closely resembling the plaintiff's (Corns 
y. Griffiths, W. N. 1873, p. 93); a resemblance in 
the style in which the name is printed (Chance vy. 
Sheppard, V. C. M. July 30, 1869); undue prom- 
inence in type given to a catchword. Metzler v. 
Wood, 26 W. R. 577, L. R. 8 Ch. D. 606. 

Still, whether there are or are not any circum- 


stances from which an intention to deceive may 


be reasonably inferred, where a reasonable proba- 
bility of deception of the public can be estab- 
lished, the proprietor of the. publication is en- 


titled tohis remedy. Thus, in Hogg v. Kirby, & 
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Ves. 215, the proprietor of the ‘*‘The Wonderful 
Magazine,”’ succeeded in stopping the publication 
of the “The Wonderful Magazine, New Series, 
Improved.*’ In Edmonds v. Benbow, Seton, 3d 
ed., 905, the proprietor of **The Real John Bull,” 
was held to be entitled to an injunction to restrain 
the publication of another paper as The Old Real 
John Bull. In In re Edinburgh Correspondent 
Newspaper, Ct. of Sess. Cas. 1, ser. I. new ed. 
407 n, the same name was prevented from being 
used. In Constable v. Brewster, Ct. of Sess. 
Cas. 1 ser. III. 215, new ed. 152, it was decided 
that “The Edinburgh Philosophical Journal” was 
interfered with by the publication of a ‘*New 
Series of the Edinburgh Philosophical Journal.” 
So in Chappell v. Sheard, 3 W. R. 646,2 K. & J. 
117, and Chappell v. Davidson, 2 K. & J. 123, 
where the plaintiff's song was entitled ‘*Minnie,” 
and those of the respective defendants ‘*Minnie 
Dale’? and ‘*Minnie, Dear Minnie.** So again, 
where the purchaser of The Britannia newspaper 
incorporated it with the John Bull, under the 
name of The John Bull and Britannia, and the 
former publisher of The Britannia began to pub- 
lish The True Britannia. Prowett v. Mortimer, 4 
W. R. 419, 2 Jur. N. S. 414. In Clement v. Mad- 
dick, 1 Giff. 98, the plaintiff's newspaper was 
called Bell’s Life in London, and the defendants’ 
The Penny Bell’s Life and Sporting News. The 
London Daily Journal was too near to The London 
Journal. Ingram v. Stiff, 5 Jur. N. S. 947. So 
The United States Police Gazette to The National 
Police Gazette, commonly known as The Police 
Gazette. Matsell v. Flanagan, 2 Abb. Pr. N. S. 
459. So ‘The Bedfordshire Express and General 
Advertiser for the County,” to ‘The Bedfordshire 
Express and General Advertiser for the Counties 
of Cambridge, Hertfordshire, Huntingdonshire, 
and Middlesex.’’ Chance y. Sheppard, V. C. M. 
July 30, 1869. In Clowes v. Hogg, W. N. 1870, p. 
268, 1871, p. 40, the former proprietor of London 
Society began to publish English Society, and was 
restrained. Again, in Mack vy. Petter, 20 W. R. 
964, L. R. 14 Eq. 4381, the plaintiff's book was 
called “The Birthday Scripture Text Book,”’ and 
the defendant’s **The Children’s Birthday Text 
Book.”’ In Corns v. Griffiths, W. N. 1873, p. 93, 
the plaintiff's paper was called The Iron Trade 
Circular (Rylands’), and the defendant’s The Iron 
Trade Circular (Edited by Samuel Griffiths.) In 
Metzler v. Wood, 26 W. R. 577, L. R.8& Ch. D. 
606, the plaintiff's book was called ‘*Henry’s Royal 
Modern Tutor for the Pianoforte,” and the de- 
fendant’s **Henry’s New and Revised Edition of 
Jousse’s Royal Standard Pianoforte Tutor ;* and. 
lastly, in Weldon v. Dicks, the tale was in each 
case styled ‘Trial and Triumph.” 

In all the above cases the infringement was re- 
strained. In some the evidence of premeditated 
design to benefit by another's labors was stronger 
than in others, but irrespective of this the remedy 
was granted whenever it appeared that the decep- 
tion of the public was reasonably to be expected. 
On the other hand, there, have been a number of 
eases in which plaintiffs,who have considered their 
property to be injured by the conduct of rival 





publishers, have failed to establish their case in a 
court of law. 

In Spottiswood v. Clark, 2 Ph. 184, the question 
was between **The Pictorial Almanack”’ and *Old 
Moore's Pictorial Almanack; in Snowden v. Nouh 
Hopk. 347, between The National Advocate and 
The New York National Advocate; in Bell v. 
Locke, 8 Paige, 75, between The Democratic Re- 
publican New Era, and The New Era; in Stephens v. 
DeCento, 30 N. Y. Sup. Ct., 343 between La Cronica 
and El Cronista. Punch was the property of the 
plaintiffs in Bradbury v. Beeton, 18 W. R. 33, and 
Punch and Judy of the defendant; in Talleot v. 
Moore, 13 N. Y. Sup. Ct. 106, the plaintiff’s book 
was “The Little Red Book, New Series, 1875,” 
and the defendant’s **The Red and White Book ;*” 
and The American Grocer Publishing Association 
v. Grocer Publishing Company, 51 How. Pr. 402, 
was asimilar case. Ledger v. Ray, Ct. of App. May 
3.1877, was a somewhat peculiar case, as the ques- 
tion was not confined to the two titles, The Era and 
Touchstone or The New Era, but Touchstone was 
also the name of a well-known writer in the 
plantiff’s paper. And again in Kelley v. Byles, 
46 L. T. N.S. 623, the plaintiff's compilation was 
called **The Post Office Directory of the West 
Riding of Yorkshire,”’ and the defendant’s -*The 
Post Office Bradford Directory.” 

In these last mentioned cases it was held that 
the plaintiff’s complaint was not substantiated, and 
the remedy sought was refused. In some, indeed, 
evidence of improper motive was not altogether 
wanting, and in others more or less difficulty may 
have been experienced in coming to the conclu- 
sion that no deception was to be apprehended; 
but yet, the opinion of the court being adverse to 
the several plaintiffs, they failed to obtain relief, 
for where no injury is to be apprehended, no 
remedy is required. 

In Isaacs v. Daly, 39 N. Y. Sup. Ct. 511, the 
motion for injunction was refuse another 
ground—viz., that the title of the plaintiff's play, 
“Charity,’’ was a word of such general applica- 
tion that its use by the defendant could not be re- 
strained in the absence of fraud. 

Barnard vy. Pillow, W. N. 1868, p. 94, was a 
somewhat different case, as there it was not the 
actual title of the song which was in dispute, but 
the words ‘*Song, written by Claribel,”’ which ap- 
peared lower down on the title page, the fact be- 
ing that the words had been written, but not the 
music composed, by that auth®, though in other 
instances the same author had also composed the 
music. The court, however, came to the conclu- 
sion that no deception was to be anticipated, as 
the words *‘written by’? were different in signitfi- 
cation from the words “written and composed 
by.” And in this decision Lord Romilly was fol- 
lowing the decision of Lord Hatherly in Chappell 
v. Sheard and Chappell vy. Davidson, that ‘*writ- 
ten by George Linley” was not likely to lead to 
the supposition that the music was composed by 
Linley, though he was better known as a com- 
poser than as a poet. 

The object of the legal doctrines which it has 
been attempted to elucidate in these articles is not 
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to protect authors and publishers against whole- 
some rivalry, or to restrict the sphere of legitimate 
competition in literature, but to prevent an un- 
scrupulous man from diverting to his own advant- 
age the fruits of another’s labor; and the court 
will not interfere where it is a fair struggle for the 
public favor in which the parties are engaging, as 
was laid down and acted on by Vice-Chancellor 
Malins in Strahan v. King (February 22, 1877), 
where the proprietors of The Contemporary Re- 
view endeavored, but unsuccessfully, to repress 
the rivalry of the newly-fourded Nineteenth 
Century, by attempting to show that the latter 
was designed to supplant their review by improper 
misrepresentations. Adequate proof of the plain- 
tiffs’ allegations was not forthcoming, and the 
«court declined, as in such cases it always does de- 
cline, to interfere. 








CONSTITUTIONAL LAW — “DUE PROCESS 
OF LAW.” 





TOWLE v. MANN. 





Supreme Court of Iowa, December, 1879. 


The code of Iowa (§ 3058) provides that the claimant or 
purchaser Of any property, for the seizure or sale of 
which an indemnifying bond has been taken and retain- 
ed by the officer, shall be barred of any action against 
the officer levying on the property, if the surety in the 
bond was good when it was taken. Held, unconstitu- 
tional, so far as it declares that the owner can not main- 
tain an action for the recovery of the specific property 
against an officer who has levied thereon under an exe- 
cution against another. 


Appeal from Harrison District Court. 

Action to recover specific personal property 
which it was stated in the petition the defendant, 
as constable, under and by virtue of an execution, 
had levied upon and taken from plaintiff’s posses- 
sion. The answer. among other things, stated 
that “defendant states that after the levy (men- 
tioned in plaintiff's petition), on the property 
therein mentioned by this defendant, as constable, 
an indemnifying bond was given to him, with 
good and sufficient sureties, approved by said 
officer, as provided by law, which bond was duly 
returned to the cgnurt that issued the execution 
mentioned in plaintiffs’ petition, and filed by said 
court with the execution in the case of Milburn 
Wagon Co. v. W. T. Nash and E. H. McBride, 
which is a bar to this action.” 

To this portion of the answer a demurrer was 
interposed, on the ground that the statute on 
which it is based is unconstitutional. The de- 
murrer wag overruled, and the plaintiff appeals. 

Cochran & Bailey, for appellants; F. M. Dance, 
for appellee. 

SEEVERS, J., delivered the opinion of the court: 

The Code, § 3055, provides that an officer, if he 
has received the notice therein contemplated, may 
refuse to levy, or release the levy made, unless an 
indemnifying bond is given him; and section 





3058 is as follows: ‘The claimant or purchaser 
of any property, for the seizure or sale of which 
an indemnifying bond has been taken and re- 
turned by the officer, shall be barred of any 
action against the officer levying on the property 
if the surety in the bond was good when it was 
taken. Any such claimant or purchaser may 
maintain an action upon the bond, and recover 
damages as. he may be entitled to.’’ Under this 
statute the defense was pleaded, and the effect of 
the decision below is to compel the plaintiff to 
accept the money value of the property and 
damages for the unlawful taking in lieu of the 
property, and the question is whether this statute 
is constitutional. 

The Constitution of this State provides that ‘‘no 
person shall be deprived of life, liberty or prop- 
erty without due process of law,’ (article 1, § 9, 
Code, 770), and the same provision is contained 
in the Constitution of the United States. 

The plaintiff claims to be the owner of a por- 
tion of the property in question, and for the 
purposes of this case such property must be re- 
garded as belonging to him. As the defendant 
relied on the statute as a defense to the whole 
action, and the defense was so pleaded, the de- 
murrer should have been sustained if the same 
constituted a partial defense only. ‘*Due process 
of law,’’ has been variously defined, but it ‘‘un- 
doubtedly means in the due course of legal pro- 
ceedings, according to those rules and forms 
which have been established for the protection of 
private rights,’ (Edwards, J., in Westervelt v. 
Gregg, 12 N. Y. 209), and it was intended thereby 
**to secure the individual from the arbitrary exer- 
cise of the powers of government, unrestrained 
by the established principles of private rights and 
distributive justice.” Bank of Columbia vy. 
Okely, 4 Wheat. 235. 

Under the pretense that the property in ques- 
tion belonged to the defendant in execution, the 
officer levied upon and took possession of the 
property of the plaintiff. The latter is thereby 
deprived of such property without a trial, without 
having had his day in court, without a pretense 
that the forms and proceedings known to the law 
of the land have been complied with; and in 
effect the plaintiff is compelled to sell his prop- 
erty on the market whether he so desired or not. 
The process in the defendant’s hands did not au- 
thorize him to take the plaintiff's property, and 
therefore. for the purposes of this case, it can not 
be regarded as due process of law. ‘There is no 
rule or principle known to our system under 
which private property can be taken from one 
man and transferred to another. for the private 
use and benefit of such other person, whether by 
general laws or by special enactment.’’ Cooley 
on Const. Lim. 357. 

If the plaintiff can not recover the specific prop- 
erty taken, he is deprived thereof without his con- 
sent under and by virtue of a general statute. If 
this had been done directly—that is, if the statute 
had so provided in terms—no one would claim it 
was constitutional. In effect this precise thing 
has been done, and the plaintiff's property has 
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been transferred to another, unless they can have 
their day in court, and their right to the specific 
property adjudicated. The rule must be applica- 
ble to all property, and therefore such as may be 
valuable only for its associations may be taken as 
well as that which possesses an intrinsic value. 
Heirlooms, pictures of deceased friends, family 
bibles, and many other articles of property that 
might be named, must share the fate of other 
property but for the statute exempting them or 
some of them trom execution. It may be said 
the statute does not apply to actions to, re- 
cover specific personal property, but only to ac- 
tions brought against the officer to recover the 
value of the property taken. But it has been held 
otherwise in Kaster v. Pease, 42 Iowa, 488; Finch 
v. Hollinger, 43 Iowa 598; and it has been so 
ruled in Missouri under a similar statute. Brad - 
ley v. Holloway, 28 Mo. 150; St. Louis ete. R. Co, 
v. Castello, 30 Mo. 124. Besides this the Code, 
§ 3241, provides, in actions to recover specific per- 
sonal property, that the plaintiff if he so elects, if 
it is found he is entitled to the property, may take 
judgment for its value if the property is not ob- 
tained on the writ, and also for damages for the 
detention. The officer may, therefore, be made 
liable to pay the value of the property when the 
action is brought to recover it, as well as if the 
action were brought directly to recover such 
value. It may also be said that the owner may 
attend the sale, and notify all persons not to pur- 
chase, and that if any person does purchase, 
he may, in an appropriate action, recover the 
property of such purchaser, and that therefore the 
owner will not be deprived permanently of his 
property, and that if he is so deprived for the 
short period existing between the levy and the 
sale it will not render the statute unconstitutional. 
The objections to this view are at least twofold: 
First. The Constitution in emphatie terms de- 
clares that no person shall be deprived of his prop- 
erty without due process of law. No distinction 
is made between a long or short time. The con- 
stitutional provision is violated whenever a person 
is deprived of his property for any length of time, 
unless provision is made whereby he can main- 
tain an action for its recovery. Second, It does 
not follow because the property is offered for 
sale, there will be bidders. The notice given 
would tend to prevent bidding. If there were no 
purchase the officer must return the property, and 
again offer it for sale, and this may be continued 
indefinitely. There is no provision of law whereby 
an officer may surrender the property to the 
owner after a levy and execution of the bond. It 
may be further said that the officer is not fully in- 
demnitied if actions like the present may be 
maintained against him. But is this true? The 
statute provides, and it has been held that the 
officer may refuse to levy or release the property 
after levy, if he receives a notice in writing that 
another than the execution debtor claims the 
property, and the plaintiff in execution refuses to 
give the officer an indemnifying bond. If sucha 
bond is given the officer is sufficiently protected, 
if he takes such a bond as he is authorized to take, 








and therefore it follows that there is not 2ven an 
apparent necessity for the violation of the consti- 
tution for his benefit. 

The plaintiffs claim possession of a portion of 
the property under a mortgage executed to them 
by McBride. In such property the plaintiffs have 
no right or interest except to the extent of the 
debt due them. In a constitutional sense such 
property does not belong to them. We do not, 
therefore, see why the General Assembly may not 
provide that an action for the preservation of their 
rights thereto should not be so brought that a re- 
covery of their pecuniary interest therein should 
be the limit of the recovery instead of the specific 
property. 

The result is that so much of the statute as de- 
clares, in a certain contingency, that the owner 
can not maintain an action against an officer who 
may levy thereon under an execution against an- 
other, for the recovery of the specific property 
levied on, is unconstitutional and void. 

Reversed. ADAMS, J., dissenting. 
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CRIMINAL LAW—FALSE RETURN OF CON- 
DITION OF BANK—INTENT. 





QUEEN vy. HINCKS. 





Quebec (Canada) Court of Queen’s Bench, Decem- 
ber, 1879. 


1. A statute, called the Banking Act, required a state- 
ment of the affairs of banks to be made by the president 
or other ofticer to the Government. The form of return 
prescribed certain headings, under which the liabilities 
and assets should be classed respectively. The defend- 
ant, a bank president, was indicted for making a wilfully 
false and deceptive return. The falsity of the return 
consisted in the imvrover classification of the assets and 
liabilities, Held, that the question as to whether the 
items had been improperly classified was a question of 
fact forthe jury and not one of law for the court. 

2. On an indictment against a bank president for mak- 
ing a false return of the affairs of the bank, the jury may 
infer a criminal intent on his part from all the circum- 
stances of the case. Direct proof of such intent is not 
required, but from the position of the accused and the 
nature of the transactions themselves, the inference may 
properly arise that he was aware of the irregularities 
charged. 


The defendant, Sir Francis Hineks, President of 
the Consolidated Bank of Canada was indicted 
under the Banking Act for making a wilfully false 
and deceptive return of the affairs of the bank. 
The act prescribed various headings under which 
the liabilities and assets were to be classified. At 
the end of the return the following certificate 
signed by the president and cashier was provided : 
“We declare that the foregoing return is made 
up from the books of the bank, and that it is cor- 
rect to the best of our knowledge and belief; and 
we further declare that the bank has never at any 
time, during the period to which the said return 
relates, held less than one-third of its cash re- 
serves in Dominion notes.”’ The indictment 
charged that the liabilities and assets had been 
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wrongly and improperly classified ; that under the 
heading, ‘‘Dominion Notes and Cheques of other 
Banks,” ‘there were included certain demand 
notes of individuals; that under the heading, 
**Due to other Banks,”’ the sum of $993,000, should 
have appeared but did not; and under other head- 
ings similar mis-statements were alleged to have 
been made. The defendant answered that the 
figures appeared in their proper places, and that 
he was guilty of no intent in making the errone- 
ous statement. Two questions arose on the trial: 
(1) Whether the proper places for the different 
items to have appeared was a question of law or 
of fact. (2) Whether there was any evidence of 
criminal intent on the part of the detendant. The 
trial judge, Monk, J., ruled that the question of 
classification was one of law for the court. On 
the second point he instructed the jury as follows: 


You are aware, as well as I, that bank directors are 
selected not for their special knowledge of banking, 
but on account of their position, their high character, 
their wealth, or the confidence which the public has 
in their integrity. These gentlemen have other avoca- 
tions to follow, and it is not to be expected that they 
should look into all the details of a bank. What is 
required of them is to attend the regular meetings 
and have a general view of the business of the bank. 
There is a staff of officers connected with the bank, 
the paid president, the general manager, and various 
subordinate ofticers. The ordinary director must have 
confidence in his co-director, and if he be a paid pres- 
ident or a vice-president he must rely on the general 
manager yntil he suspects that something wrong or 
dishonest is going on in the bank. While in some 
eases, the president is elected upon precisely the same 
grounds and for the same motives as the other direct- 
ors, in others he is selected for his special aptitude for 
the business of the bank, and is expected to devote 
his whole time, or the principal portion of it, to the 
bank’s affairs. I have no doubt Sir Francis Hincks 
was selected in the first instance for his high character 
and eminent ability, and certainly the selection of 
such a man was calculated to inspire confidence in the 
publie. The obligations resting upon Sir Francis 
Hincks were different from those of an ordinary di- 
rector. You will consider that point in connection 
with the case, and attach what importance you may 
think fit to his being a paid official. Is the return 
wilfully deceptive? But when you have got this far 
there is another point. Assuming for a moment that 
this return is false and deceptive, as alleged in the 
charge, we have to ascertain whether this was wil- 
fully made, andif you are of opinion that the accused 
was misled, that he signed it in good faith, and that he 
exercised the diligence a bank president ought to ex- 
ercise in examining into the correctness of the return, 
all I can tell you is that although the return may be 
false, you will have to acquit the accused. If, on the 
other hand, taking into consideration the position in 
which the president stood and his responsibility, you 
think that he knew this was a false statement, and in 
what partieulars it was false, you must bring a verdict 
against him. Did the accused know that the bank 
had been borrowing money from October to Decem- 
ber, for the purpose of keeping itself up? If he did, 
he ought not to have signed the returns, and has been 
guilty of making a deceptive statement. In regard to 
the other point about the discounted notes, they bear 
date in November. Do you think he, as president of 
the bank, was eognizant of the fact that they were 
discounted only the 2ist February. Was this ¢on- 
cealed from him all that time? I must tell you there 





seems to be a good deal of secrecy connected with this 
bank. It is difficult to suppose that a president of a 
bank in such a perilous position should not know what 
was going on. With regard to knowledge I am bound 
to tell you that in law, ina ease of this description, 
as was held in the case,of the Glasgow bank, it may be 
very difticult to establish directly that a gentleman in 
the position of the accused knew of these irregulari- 
ties. Itis difficult to get witnesses, it is difficult to 
bring the precise acts to his knowledge, but from his 
position and the nature of the transactions themselves 
you have a right to infer that he was aware of these 
irregularities. It would be difficult to show that the 
accused had this statement prepared with the settled 
intention of deceiving the public. He did it with the 
intention of inspiring confidence in the public. He 
was desirous to do his utmost for the bank, but he 
may have been honest in his zeal. The difficulty is 
there is a third in connection with this statement—the 
public as well as the shareholders. The latter may 
have their money invested in the bank for better or 
worse, and for a number of months this bank has been 
going down. It has been proved that a great many 
were deceived to a fatal extent by the return which 
was made to tide over difficulties. If you find a false 
statement was made, your duty is a painful one, but 
it must be performed.’’ 


The jury returned a verdict of guilty. The ques- 
tions were reserved for the full court. 


RAMSAY, J.: 

The defendant was indicted under the banking 
act (34 Vic. cap. 5 and 36 Vic. cap. 43), tor making 
a wilfully false and deceptive return, and con- 
victed. Section thirteen of the 34 Vic. enacts: 
‘“‘Monthly returns shall be made by the bank to 
the goverement in the following form, and shall be 
made up within the first ten days of each month, 
and shall exhibit the condition of the bank on the 
last juridical day of the month preceding, and such 
monthly returns shall be signed by the president 
or vice-president, or the director (or, if the bank 
be en commandite, the principal partner), then 
acting as president, and by the manager, cashier 
or other principal officer of the bank, at its chief 
seat of business.’’ Then follows a form of return 
which is amended by the 36 Vic. The form in 
this last act prescribes eleven headings under 
which the liabilities should be classified, and 
eighteen headings under which the assets should 
be classified. Section sixty-two of the 34 Vic. 
proceeds to enact that ‘the making of any wilfully 
false or deceptive statement in any account, state- 
ment, return, report or other document respecting 
the affairs of the bank, shall, unless it amounts to 
a higher offence, be a misdemeanor, and any and 
every president, vice-president, director, principal 
partner en commandite, auditor, manager, cashier 
or other officer of the bank preparing, signing, ap- 
proving, or concurring in such statement, return, 
report or document or using the same with intent 
to deceive or mislead any party, shall be held 
to have wilfully made such false statement, and 
shall further be responsible for all damages sus- 
tained by such party in consequence thereof.” It 
will be at once observed that the gist of the offense 
consists in making a wilfully false or deceptive 
return. It is not. however, less clear that no re- 
turn can be wilfully false or deceptive within the 








THE CENTRAL LAW JOURNAL. 


125 








meaning of the act if it gives all the information 
required by the statutory form. I would go a step 
further and say that if the officers of the bank in- 
troduced a classification which going beyond the 
statute, created distrust and panic likely to depre- 
ciate the value of the stock, they would be over- 
stepping the line of their duty and it would not 
be difficult to suppose circumstances in which 
they might expose themselves to indictment for a 
false return, as being injurious to the sta.ding of 
the bank. Ina word, the object of the law ap- 
pears to me to be to oblige banks not to give a 
statement to show their weakness, as has been 
said, but to give certain details of information as 
to their affairs. In the present case it is not pre- 
tended that there is any mis-statement as to the 
aggregate assets or liabilities of the bank. The 
charge is that the statement is false in this, that 
there is an improper classification of the items. It 
must be apparent that such a charge must give 
rise to questions of extreme nicety, unless the 
statutory form be constructed with logical pre- 
cision, to which, I fear, ithas no claim. These 
difficulties at once presented themselves in the 
presentation of this case, and induced the learned 
judge who presided at the trial to reserve four 
questions for the consideration of this court. It 
may not be out of place for me to say here that 
the reserved case is so ample and clear that it has 
rendered our duty comparatively easy, and that 
it offers no reasonable ground for the defendant to 
complain of hardship. Three of these questions 
are directed to inquire whether certain entries 
were mis-classed or not, and the last to inquire 
whether wilful intent can be gathered from the 
circumstances of the case without direct testi- 
mony. The first of these questions refers to cer- 
tain loans by other banks which are represented 
in the return under item eight, as being ‘‘other 
deposits payable after notice, or ona fixed day.” 
In the reserved case the learned judge says: “I 
ruled and directed the jury, as a matter of law, 
that the fact of the Consolidated Bank having in 
most instances granted deposit receipts payable 
on time, did not alter the character of the trans- 








actions, or make of these amounts deposits of | 


sums which were in reality loans; and I further 
ruled and directed that these loans, notwithstand- 
ing these deposit receipts, were not legally or 
justly included, as they were under the head num- 
ber seven of the bank’s liabilities, ‘other deposits 
payable after notice or on a fixed day,’ 
should have been represented under number 
eight, ‘amounts due to other banks in 
Canada,’ or under number eleven, ‘other 
liabilities not included under the foregoing heads. 
both the latter headings being left in blank in the 
said statement and return.’’ I fully concur with 
the learned judge inthis ruling in so far that it 
decides that the nature of the receipt granted 
*‘did not alter the nature of the transactions.’ If 
the transaction was a loan, and not a deposit, as- 
suming that these transactions are distinguishable, 
the mere name given to it is wholly immaterial. 
But I must dissent from the ruling, inasmuch as I 
think it is matter of fact and not of law under 
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what heading these amounts should be placed. It 
was argued that the form is part of the statute, 
and consequently that its interpretation becomes 
matter of law. This is an ingenious contention, 
but I am not aware that the technical words, or 
words used with a special meaning, are more 
within the knowledge of the court when used in a 
statute than when used in a deed, and no author- 
ity has been produced to support such a distine- 
tion. If we were to treat the entry as matter of 
law, I am inclined to think I should be induced to 
arrive at a different conclusion from that of the 
ruling, and to say that the entry was strictly cor- 
rect, and that within the meaning of the form all 
loans to banks are deposits. So Government 
loans are styled deposits, and through the eleven 
items of liabilities we don’t find an allusion to 
any “loan” save deposits. It certainly could not 
have been placed under heading eight, using 
*‘due”’ in its legal signification. 

To some extent the same objection existed as to 
the ruling set forth secondly in the reserved case, 
viz.: ‘I ruled and directed the jury, as a matter 
of law, that these demand notes not having been 
discounted and current on the 31st January, 1879, 
should have been, in order to comply with the 
law, placed under No. 18, viz., ‘other assets not 
included in the foregoing.’ I think it should have 
been left to the jury to decide whether these notes 
were discounted or not; and from the statement 
of fact in the case, it appears to me that these 
notes were discounted when passed to the credit 
of the owners, and when the owners had drawn 
the proceeds. One very good testis this, Who 
was the owner of the note after the customer 
drew the proceeds? Was it the customer or the 
bank? If it was not discounted it was clearly the 
property of the customer, and it is only on this 
supposition that the asset, which would then have 
been the personal indebtedness of the customer 
on an overdrawn account, could have appeared 
under heading eighteen, ‘‘other assets not in- 
cluded under the foregoing heads.”’ There are 
many cases to be found of conflicting claims of 
the banker and his customer, but they all turn on 
bills remitted to the banker and where there is 
some ambiguity as to the use to which the bill 
was to be applied, or the object for which it was 
placed in the banker's hands. I don’t believe any 
case can be found in which it was ever doubted 
that the property of a bill sent in for discount and 
passed to the credit of the person paying it in, 
and the proceeds of which were drawn by him, 
did not pass to the banker. The taking of a 
banker’s acceptance in exchange for another bill 
indorsed to the banker is equivalent to a discount- 
ing of the bill, and though the banker’s bill be 
dishonored the property of the bill will be passed 
to the assignee. Walker on Banking Law, p. 


140. In the case of Hornblower y. Proud, 2 B. 
& Ald., p. 327, Abbott, C. J., said: “I am 


of opinion that in this case the non-suit was right. 
The case on the facts admitted appears to be that 
Gibbons & Co., on the 2nd of March, exchanged 
a bill on Esdaile & Co., for the three bills 
in question, and I think that the property 
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in the latter actually passed to them by 
this exchange of securities.” Bayley, Hol- 
roydand Best, JJ., emphatically expressed 
the opinion that the property was absolutely ex- 
changed by the exchange of securities. The case 
was one of considerable hardship, for Esdaile & 
Co. actually got the three bills of plaintiff which 
were paid and they refused even to accept the bill 
Gibbons & Co. drew on them and given in ex- 
change. On the third ruling I agree with the 
learned judge. As matter of law an over-draft 
is not ‘‘current.”’ 

[ also agree with him on the fourth ruling. 
I think the jury may infer the unlawful intent 
‘from all the circumstances of the case 
proved to their satisfaction,” and that mis- 
classification is a fact from which such 
wilful intent may be inferred. This is sub- 
stantially the opinion of the whole court. 

Sir A. A. Dorion, C. J., concurring, said that 
the questions which had been submitted to the 
court were not free from difficulty; but he be- 
lieved the decision of the court—that the ques- 
tions as to the classification of the loans and of 
the demand notes should have been left to the jury 
to decide—was correct. 

TESSIER, J., concurring, considered that it was 
fortunate that the questions had been reserved in so 
clear a manner. On the first point, which was the 
most important, he remarked that there were 
three heads under which the loans might have 
been placed. If there were any doubt as to the 
heading under which they should have been plac- 
ed, it should have been left to the jury to say 
whether there had been any offense against the 
act. On the next point he also concurred in the 
opinion that it should have been left to the jury. 

Cross, J.. concurring. remarked that the mat- 
ter came up on an indictment, and this indictment 
did not contain an averment of what the state- 
ment impugned was, but merely averred that in a 
certain statement there were certain material facts 
not true. In a case which turned on classification 
as this did, the defendant was placed at a disad- 
vantage; because if it were averred that other 
deposits payable on demand amounted to so much, 
when in fact they did not amount to so much, 
the defendant would be warned of what he had to 
meet. In the present case it was not disputed 
that all the assets of the bank were in the state- 
ment, and all the liabilities were also there. The 
different classification of liabilities suggested at 
the trial would not make any difference as to the 
total. It was only a question of classification, and 
being such it came up for investigation as a mat- 
ter of fact how far the classification was true. It 
was very doubtful, under the schedule, whether a 
classification that went considerably astray could 
be made a subject of indictment when the state- 
ment itself, as to the totals of liabilities and assets, 
was true. The classification made little difference 
because the real grievance (one not brought out 
at the trial) was that it was not disclosed that the 
bank was in such a state of embarrassment that it 
was necessary to borrow money; that they were 
not telling the public or the Government what had 





been done. Now, was the bank bound to tell the 
Government? It seemed to him to be doubtful 


whether it was the intention to have a schedule | 


framed that would tell that the bank was borrow-~ 
ing money. ‘Therefore the prosecution missed in 
spirit the real grievances. He looked upon loans 
and deposits as convertible terms, and he thought 
that the loans in question were put under the 
proper head as deposits. It would not have made 
any difference as to the spirit of the statement if 
these loans had been put under the head of ‘‘due 
to other banks,’’ because that would mean the 
balances on the transactions—what was called in 
England the clearing house balances. However, 
in this case he went no further than this, that the 
judge who presided at the trial ventured to give a 
ruling to which after consideration by the full 
court, it was not thought well to adhere strictly. 

Monk, J., said it was not necessary for him to 
state that he did not intend or desire to dissent 
from the judgment which had just been rendered. 
With regard to the indictment the objection was 
taken on demurrer, but it was overruled, and the 
defendant’s counsel did not think it desirable to 
have that point reserved. With regard to the 
questions reserved, no doubt the points involved 
were of some difficulty. As to the first point, he 
had felt doubts, but he did not think proper to 
communicate those doubts to the jury. He had 
told them it was a matter of law, but entertaining 
doubts as he did he had reserved his ruling for the 
opinior of the full court, and the court had held 
that this ruling in law was wrong; that it was not 
a pure question of law, but one of fact; or at all 
events, a mixed question of law and fact, wheth- 
er the classification was right or wrong. On the 
second point. he had also had doubts, and he had 
communicated his doubts to this court, and this 
court was of opinion that it was a matter of fact. 
It was proper, as he had no opportunity of con- 
sulting his colleagues at the time, that he should 
reserve these points, and he was satisfied that the 
ruling of this court on themwas one that would 
command respect. Out of deference to his col- 
leagues he would not enter a dissent, and though 
he wouid not go to the length of saying that his 
opinion was entirely altered, yet he appeared as 
concurring in the judgment of the court. 

Verdict set aside. 





LIABILITY OF ATTORNEY EMPLOYED TO 
INVESTIGATE TITLE TO REAL ESTATE— 
ACTION—PRIVITY. 





NATIONAL SAVINGS BANK v. WARD. 





Supreme Court of the United States, October Term, 
1879. 


1, Attorneys employed by the purchaser of real estate 
to examine the title to the same prior to the conveyance, 
impliedly contract with their employer to exercise rea- 
sonable care and skill in the performance of the under- 
taking. 


2. Reasonable care and skill is also required by law of 
an attorney when employed to investigate the title to 
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real estate with a view to ascertain whether it is a safe 
and sufficient security for a loan of money, and in eith- 
er case if the attorney is negligent or fails to exercise 
reasonable care and skill in the performance of the ser- 
vice, and loss ensues to his employer from such negli- 
gence or want of care and skill, he may be held liable to 
his employer for the consequences of such negligence. 

3. Where there is neither fraud, falsehood nor collu- 
sion, the obligation of the attorney to exercise reasona- 
ble care and skill in the performance of the designated 
service is to the client and not to a third party, the rule 
being that the attorney, where no such wrongful ele- 
ments exist, is not liable for the want of reasonable care 
and skill at the suit of any one between whom and him- 
self the relation of attorney and client does not in some 
manner exist. 

4. Therefore, an action will not lie where it appears, as 
in this case, that the plaintiffs never employed the de- 
fendant to investigate the title or make the report, and 
that he never pertormed any such service at their re- 
quest or in their behalf. but instead of that he was em- 
ployed by the claimant ot the lot and was paid for his 
services by his employer. 


Error to the Supreme Court of the District of 
Columbia. 

Mr. Justice CLIFFORD delivered the opinion of 
the court: 


Attorneys employed by the purchasers of real 
property to investigate the title of the grantor 
prior to the purchase impliedly contract to exer- 
cise reasonable care and skill in the performance 
of the undertaking, and if they are negligent or 
fail to exercise such reasonable care and skill in 
the discharge of the stipulated service, they are 
responsible to their employers for the loss’ ocea- 
sioned by such neglect or want of care and skill. 
Addison on Cont. 6th ed. 400. Like care and 
skill are also required of attorneys when employed 
to investigate titles to real estate to ascertain 
whether it is a safe or sufficient security for a loan 
of money, the rule being that if the attorney is 
negligent or fails to exercise reasonable care and 
skill in the performance of the service, and a loss 
results to his employers from such neglect or want 
of care and skill, he shall be responsible to them 
for the consequences of such loss. Addison on 
Torts, Wood's ed. 615. 

Pursuant to that rule of law the plaintiffs sued 
the defendant and alleged as the cause of action 
that they retained and employed him to examine 
and ascertain the title of the possessor of the 
premises described in the declaration, and to re- 
port to them the nature and extent of his title to 
the same, and they allege that he, the defendant, 
accepted the employment and reported to them 
that the title of the possessor of the premises was 
good and unincumbered. Their theory as alleged in 
the declaration is that they procured that report 
with a view to the making of a loan, and they al- 
lege that upon the faith and credit of it they 
loaned the sum of three thousand five hundred 
dollars to the pretended owner of the premises, 
and accepted as security for the same a trust deed 
of the property, whereas the borrower of the 
money was insolvent and had no title whatever to 
the premises, as fully and explicitly appears by a 
prior deed of conveyance duly recorded. Process 
was duly served and the defendant appeared and 
pleaded tlie general issue, which was duly joined 





by the plaintiffs. Continuance followed, and at 
the opening of the next. term the parties went to 
trial, and the verdict and judgment were in favor 
of the defendant. Exceptions were filed by the 
plaintiffs, and they sued out the present writ of 
error. 

Six errors are assigned in this court, of which 
three will be separately examined. They are as 
follows: (1) That the court erred in ruling that 
some privity of contract, arising from an actual 
employment of the defendant by the plaintiffs, is 
necessary to enable the latter to maintain the ac- 
tion. (2) That the court erred in holding that the 
evidence introduced did not establish such a priv- 
ity of contract between the parties as entitled the 
plaintiffs to recover. (3) That the court erred in 
instructing the jury that upon the whole evidence 
the verdict should be for the defendant. 

Evidence was introduced by the plaintiffs tend- 
ing to prove that the defendant is an attorney-at- 
-law doing business in the city, and that he held 
himself out to the public as a person skilled in the 
examination of titles to real estate situate in 
the district; that the claimant of the lot described 
in the transcript employed the defendant, in his 
professional character, to examine his title to that 
lot and to report to him the condition of the same, 
and that the defendant, pursuant to that employ- 
ment, reported to his employer that his title to the 
lot is good and that the property is unincumbered, 
the report being signed by defendant and his son. 

It is not pretended by the plaintiffs that they 
ever employed the defendant to examine the title 
to the lot, and it appears that the report was 
made at the sole request of the claimant of the 
lot, without any knowledge on the,part of the 
defendant as to the purpose for which it was ob- 
tained. All that is conceded by the plaintiffs, but 
they gave evidence to show that the claimant of 
the lot presented the certificate to certain brokers 
and employed them to negotiate a loan upon the 
property in his favor for three thousand five 
hundred dollars, on the faith of that certificate. 
Detailed statement is given in the transcript of the 
steps taken by the brokers to obtain the required 
loan, the substance of which is that they required 
the party to give a negotiable note for the amount, 
payable in one year, with ten per cent. interest, 
and that he and his wife should execute a trust 
deed of the lot to them as trustees to secure the 
payment of the note when due. Preliminaries 
being arranged the brokers applied to the plaintiffs 
for the loan and obtained the same, giving the 
note and deed of trust with the certificate as se- 
curity for the payment. Before accepting the pa- 
pers the plaintiffs, through their agent, required 
the brokers to sign the name of the borrower to 
the formal application for the loan, as exhibited in 
the transcript, and that the certificate as to the ti- 
tle should be continued to the date of the transac- 
tion. Throughout, the negotiation for the loan 
was conducted entirely by the brokers with the 
plaintiffs, and it was the borrower who procured 
the second certificate froin the defendant, the evi- 
dence showing that the defendant never came in 
contact either with the piaintiffs or the brokers. 
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Payment of the note was not made at maturity, 
-and when it was attempted to sell the premises 
under the trust deed, it was discovered that the 
certificates were untrue and that the grantors, on 
the thirteenth of March previous, had conveyed 
the premises in fee simple by deéd duly executed 
and recorded. 

Attorneys-at-law are officers of the court, ad- 
mitted as such by its order, but it is a mistake to 
suppose that they are officers of the United States, 
as they are neither elected or appointed in the 
manner prescribed by the Constitution for the 
election or appointment of such officers. Ex parte 
Garland, 4 Wall. 333, 378. When a person adopts 
the legal profession and assumes to exercise its 
duties in behalf of another for hire, he must be 





understood as promising to employ a reasonable | 


degree of care and skill in the performance of 
such duties, and if injury results to the client 
from a want of such a degree of reasonable care 
-and skill, the attorney may be held to respond in 
damages to the extent of the injury sustained. 
Proof of employment and the want of reasonable 
care and skill are prerequisites to the maintenance 
of the action, but it must not be understood that 
an attorney is liable for every mistake that may 
occur in practice, or that he may be held respon- 
sible to his client for every error of judgment in 
the conduct of his client’s cause. Instead of that 
the rule is that if he acts with a proper degree of 
skill and with reasonable care and to the best of 
his knowledge he will not be held responsible. 
Bowman v. Tallman, 27 How. Pr. 212, 274. If he 
fails in any of these respects he may, and some- 
times does not only forfeit all claim for compensa- 
sation, but, may also render himself liable to his 
client for any damage he may sustain from such 
neglect. Such liabilities frequently arise, and an 
attorney may also be liable to his client for the 
consequences of his want of reasonable care or 
skill in matters not in litigation. Business men 
not infrequently seek legal advice in making or 
receiving conveyances of real property, and it is 
well settled that an attorney may be liable to his 
client for negligence or want of reasonable care 
and skill in examining titles in such cases, wheth- 
er the error occurs in respect to the title of prop- 
erty purchased or in the covenants in the instru- 
ment of conveyance, where the property is sold. 

Where the relation of attorney and client exists 
there is seldom any serious difficulty in determin- 
ing whether the client has or has not a cause of 
action, or its nature and extent if one exists. 
Criterions of standard character are established in 
legal decisions by which every such controversy 
may be determined, but in the case before the 

‘court the defendant was never retained or em- 
ployed by the plaintiffs, nor did they ever pay 
him anything for making the certificates, nor did 
he ever perform any service at their request or in 
their behalf. 

Neither fraud nor collusion is alleged or proved, 
and it is conceded that the certificates were made 
by the defendant at the request of the applicant 
for the loan, without any knowledge on the part 
of the defendant what use was to be made of the 





same or to whom they were to be presented. 
None of those matters are controverted, but the 
plaintiffs contend that an attorney in such a case 
is liable to the immediate sufferer for negligence 
in the examination of such a title, although he, 
the sufferer, did not employ the defendant, and 


the case shows that the service was performed for 


a third person without any knowledge that the 
certificate was to be used to procure a loan from 
the injured party. 

Persons acting professionally in legal formali- 
ties. negotiations or proceedings by the warrant 
or authority of their clients may be regarded as 
attorneys-at-law within the meaning of that des- 
ignation as used in this country, and all such. 
when they undertake to conduct legal controver- 
sies or transactions, profess themselves to be 
reasonably well acquainted with the law and the 
rules and practice of the courts, and they are 
bound to exercise in such proceedings a reasonable 
degree of care, prudence, diligence, and skill. 
Authorities everywhere support that proposition, 
but attorneys do not profess to know all the law, 
or to be incapable of error or mistake in applying 
it to the facts of every case, as even the most skil- 
ful of the profession would hardly be able to come 
up to that standard. Unless the client is injured 
by the deficiencies of his attorney he can not 
maintain any action for damages, but if he is in- 
jured the true rule is that the attorney is liable 
for the want of such skill, care and diligence as 
men of the legal profession commonly possess 
and exercise in such matters of professional em- 
ploy ment. 

Both parties concur in these suggestions, but 
the defendant insists that in order that such a 
liability may arise there must be some privity of 
contract between the parties to enable the plaint- 
iffs to maintain the action; that inasmuch as the 
defendant was never retained or employed by the 
plaintiffs, and never rendered any service at their 
request or in their behalf, he can not be held liable 
to them for any negligence or want of reasonable 
care, skill or diligence in giving to a third party 
the certificates in question. 

Beyond all doubt the general rule is that the 
obligation of the attorney is to his client and not 
to a third party, and unless there is something in 
the circuinstances of this case to take it out of 
that general rule, it seems clear that the proposi- 
tion of the defendant must be sustained. Sh. & 
Red. on Neg. sec. 215. Conclusive support to 
that rule is found in several cases of high author- 
ity. Fish v. Kelly, 17 C. B.,N. S. 194. Argu- 
ment to show that the direct question was in- 
volved in that case is unnecessary, as the affirma- 
tive of the proposition sufficiently appears in the 
head-note, which is as follows: ‘That an attor- 
ney is not liable to an action for negligence, at the 
suit of one between whom and himself the rela- 
tion of attorney and client does not exist, for 
giving, in answer to a casual inquiry, erroneous 
information as to the contents of the deed. Al- 
though the inquiry was addressed directly to the 
defendant, and the case shows that the answer 
was given to the person making it, the court held, 
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Erle, C. J., giving the opinion, that there was no 
relation between the parties from which any con- 
tract could be implied, nor any relation between 
the parties from which any duty could arise. 
Mention is then made of the fact that the defend- 
ant was the solicitor of the trustees of a certain 
estate, and that the plaintiff was a workman in 
the employ of the trustees, from which the court 
deduced the conclusion that the parties did not 
stand in such a relation to each other as to make 
it any part of the duty of the defendant to give 
the plaintiff any professional advice. His answer 
was entirely erroneous, but the court decided that 
he could not be held responsible unless it could be 
shown that at the time he made it he knew it to 
be false. 

Sufficient appears even in that case alone to 
show that the ruling of the subordinate court is 
correct, but it is a mistake to suppose that the 
proposition is without other support than what is 
derived from the reasons there assigned for the 
conclusion. Prior to that the same question was 
decided by the highest court of the same country 
in the same way. Application to an insurance 
company was made by a certain party for a loan 
of money, which the company agreed to make if 
the party would insure his life and assign to them 
the policy and give sureties for the payment of 
interest on the loan. It appears that the plaintiffs 
became sureties for the applicant, and that the 
defendant, a law agent employed by the principal 
who applied for the loan, drew up the papers in 
the transaction, among which was one intended 
for the security of the sureties, which proved to 
be incomplete. Loss was sustained by the sure- 
ties and they brought suit against the law agent, 
‘charging that the loss was occasioned by his neg- 
ligence and want of skill and other fault. Ap- 
pearance was entered by the defendant and he 
denied the alleged employment. Judgment was 
rendered for the plaintiffs in the lower court, and 
the defendant appealed to the House of Lords, 
where the appeal was argued by very able counsel. 
Opinions seriatim were delivered by the law lords. 
In substance and effect Lord Campbell said that 
he never had any doubt of the unsoundness of the 
proposition that would maintain the action in such 
a case, and added that there must be a privity of 
contract between the parties, which was not 
proved in that case. No attempt was made by 
the appellee to controvert that proposition, but 
his counsel contended that the law of Scotland 
was different; that by the law of the latter coun- 
try alaw agent in respect of damage occasioned 
by his neglects is responsible to those who suffer 
by his default, although there may not have sub- 
sisted the relation of principal and agent between 
them. It was Lord Cranworth who responded to 
that proposition, 2nd in the course of his judg- 
ment he commented upon all the authorities cited 
in support of the same, and showed that they 
failed to establish it. Emphatic concurrence in 
the conclusion announced by the chancellor was 
expressed by Lord Wensleydale, to the effect fol- 
lowing. That ‘*he only who, by himself or another 
as his agent, employs the attorney to do the par- 








ticular act in which the alleged neglect has taken 
place can sue him for that neglect, and that that 
employment must be affirmed in the declaration 
of the suit in distinct terms.”” By the law of 
England the right of action depends entirely upon 
the question between whom the relation of prin- 
cipal and agent, client and attorney subsists. 
Nothing more decisive of the question need be 
sought; and we have the authority of that great 
magistrate to say that it is impossible to support 
by a single case in that country, so extraor- 
dinary a proposition as that persons who were 
not, by themselves or their agents. employers of 
law agents to do an act, could have remedy 
against such agents for the negligent performance 
of it. Speaking to the same point, Lord Chelms- 
ford said it is clear that this general proposition, 
abstracted from the facts of the case, can not be 
maintained to its full extent, as it would apply to 
cases where there is no privity of contract be- 
tween the parties when it is conceded that no lia- 
bility would arise. Roberts v. Fleming, 4 Macq. 
H. L. Cas. 167, 209. 

Analogous eases involving the same principle 
are quite numerous, a few of which only will be 
noticed. They show to a demonstration that it is 
not every one who suffers a loss from the negli- 
gence of another that can maintain a suit on such 
grounds. On the contrary, the limit of the doc- 
trine relating to actionable negligence, says 
Beasley, C. J., is that the person occasioning the 
loss must owe a duty, arising from contract or 
otherwise, to the person sustaining such loss. 
Such a restriction on the right to sue fora want 
of care in the exercise of employments or the 
transaction of business, is plainly necessary to 
restrain the remedy from being pushed to an im- 
practicable extreme. There would be no bounds 
to actions and litigious intricacies if the ill effects 
of the negligence of men may be followed down 
the chain of results to the final effect. Kahl vy. 
Love, 37 N. J. (Law,) 5, 8. 

Injury was received by the driver of a mail- 
coach which broke down from detects in its con- 
struction. He brought suit against the constructor 
of the coach who sold the same to the owner of 
the line in whose employment the plaintiff was 
engaged when the accident happened. Held by 
the whole court that the action would not lie, as 
there was no privity of contract between the par- 
ties. Unless we confine the operation of such 
contracts as this to the parties who entered into 
them, said Lord Abinger, the most absurd con- 
sequences, to which no limit can be seen, will en- 
sue; and Baron Alderson remarked. “If we hold 
that the plaintiff can sue in such a case there is no 
point at which such actions will stop. The only 
safe rule is to confine the right to recover to those 
who enter into the contract; if we go one step be- 
yond that there is no reason why we should not 
go tifty.”’ Winterbottom vy. Wright, 10 M. & W. 
109, 115. Cases where fraud and collusion are al- 
leged aud proved constitute exceptions to that 
rule, and Park, B., very properly admits, In the fol- 
lowing case, that other exceptions to it exist which 
are as sound in principle as the judgments which 
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establish the rule. Longmeid v. Holliday, 6 W. 
H. & G. 761, 767. Examples of the kind are given 
in that case, two of which deserve to be noticed, 
as they have been urged in argument to disprove 
the rule, but they can not have any such effect, 
for the plain reason that they stand in many re- 
spects upon a different footing. These cases. 
say the court in that opinion, occur where there 
has been a wrong done to the person, for which 
he would have a right of action, though no such 
contract had been made, and the court gives as an 
illustration the patient injured by improper medi- 
cines prepared by an apothecary, or one unskil- 
fully treated by a surgeon, where both would be 
liable to the injured party, even if the father or 
friend of the patient contracted with the wrong- 
doer. Reported cases of the kind are cited by the 
plaintiff, but it is obvious that they have no proper 
application to the case before the court. Peppin 
v. Shepperd, 11 Price, 400; Gladwell v. Steggall, 5 
Bing. N. C. 733; George v. Skivington, L. R. 
5 Exch. 1; Railway v. Derby, 14 How. 484. Many 
judicial decisions in this conntry besides those 
cited also adopt the same rule and fully recognize 
the same class of exceptions. 

Pharmacists or apothecaries who compound or 
sell medicines, if they carelessly label a poison as 
a harmless medicine and send it so labeled into 
the market, are liable to all persons who, without 
fault on their part, are injured by using it as such 
medicine, in consequence of the false label; the 
rule being that the liability in such a case arises 
not out of any contract or direct privity between 
the wrong-doer and the person injured, but out of 
the duty which the law imposes on him to avoid 
acts in their nature dangerous to the lives of 
others. He is liable, therefore, though the poi- 
sonous drug with the label may have passed 
through many intermediate sales before it reached 
the hands of the person injured. Thomas v. Win- 
chester, 2 Seld. 397, 410. Such an act of negli- 
gence being imminently dangerous to the lives of 
others, the wrong-doer is liable to the injured par- 
ty, whether there be any contract between them or 
not. Where the wrongful act is not immediately 
dangerous to the lives of others, the negligent 
party, unless he be a public agent in the perform- 
ance of some duty, is in general liable only to the 
party with whom he contracted, and on the 
ground that negligence is a breach of the con- 
tract. Collis v. Selden, L. R. 3 C. P. 496. 

Builders of a public work are answerable only 
to their employers for any want of reasonable 
care and skill in executing their contract, and 
they are not liable to third persons for accidents 
or injuries which may happen to them from im- 
perfections of the structure after the same is com- 
pleted and has been accepted by the employers. 
Albany v. Cunliff,. 2 Comst. 105, 174. Misfortune 
to third persons not parties to the contract would 
not be a natural and necessary consequence of the 
builder’s negligence, and such negligence is not 
an act imminently dangerous to human life. Loof 
v. Litchfield, 42 N. Y. 351, 358. So where the 
manufacturer of a steam-boiler sold it to a 
paper company, it was held that the seller was 





only liable to the purchaser for defective materials 
or for want of care and skill in its construction. 
and if after delivery to and acceptance by the pur- 
chaser, and while in use by him an explosion oc- 
curs in consequence of such defective construction 
to the injury of third persons, the latter will have 
no cause of action against the manufacturer. 
Losee v. Clute, 51 Id. 494, 496. Exactly the same 
rule prevails in the State of Pennsylvania, inde- 
pendent of any statutory regulations upon the 
subject, the Supreme Court of the State hold- 
ing that the liability of the recorder in such a case 
is to the party who asks and pays for the certifi- 
cate, and not to his assigns or alienee. House- 
man v, Building & Loan Association, 81 Pa. St. 
256, 262. 

Satisfactory proof is exhibited that the defend- 
ant was duly employed by the pretended owner 
of the lot to examine his title to the same, and it 
is conceded that he did so, or that his son made 
the search for him, and that he made and signed 
the certificates in question, and that he was paid 
for his services by his employer; nor is it ques- 
tioned that the title was defective as alleged. 
Concede that and it will follows as an implication 
of law that the defendant assumed to possess the 
requisite knowledge and experience to perform 
the stipulated service and that he contracted with 
his employer that he would use reasonable care 
and skill in the performance of the duties. Fora 
failure in either of these respects, if it resulted in 
damage to his employer, he, the employer, is en- 
titled to recover compensation. Chase v. Heaney, 
70 Ill. 268. 

Decisions of the courts of the highest 
authorities support that proposition, but the 
difficulty in the way of the plaintiffs is that 
they never employed the defendant to search 
the records, examine the title, or make the 
report, and it clearly appears that he never 
performed any such service at their request 
or in their behalf, and that they never paid him 
anything for the service he did perform in respect 
to that transaction; nor is there any evidence 
tending to show any privity of contract between 
them and the defendant within the meaning of the 
law as expounded by the decisions of the court. 

Every imputation of fraud is disclaimed, and it 
is clear that the transaction is not one immediate- 
ly dangerous to the lives of others. Where there 
is fraud or collusion the party will be held liable 
even though there is no privity of contract, but 
where there is neither fraud nor collusion nor 
privity of contract the party will not be held 
liable, unless the act is one imminently danger- 
ous to the lives of others or is an act performed in 
pursuance of some legal duty. Langridge v. 
Levy, 2 Mees. & Wels. 519, 530. ‘*We agree,”’ said 
Lord Denman, C. J., ‘‘and affirm the judgment on 
the ground stated by Park, B., that as there is 
fraud and damage the result of that fraud, not 
from an act remote and consequential, but one 
contemplated by the defendant at the time as one 
of the results, the party guilty of the fraud is re- 
sponsible to the party injured.” Langridge v. 
Levy, 4 Mees. & Wels. 338. 
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Abstracts of titles and certificates of the same 
are frequently if not usually made by recorders, 
prothonotaries, or clerks, and in some States their 
liability is prescribed and regulated by statute. 
Sess. Laws (Pa.) 1872, 1,040. By that act those 
officers are declared liable for all loss or damage 
which may happen by reason of any false or erro- 
neous certificate of search, not only to the person 
or persons to, for or upon whose order the said 
certificate of search is made or given, but also to 
any person or persons claiming title through, 
from, or under such person or persons, or who 
may suffer loss by reason of the making or giving 
of any such false or erroneous certificate. But it 
is unnecessary to enter into any discussion of such 
regulations, as it is clear that there are none such 
in this district which can have any application in 
this case. 

Testimony was introduced at the trial tending 
to show that there is a local usage in the district 
that the attorney examining the title of such an 
applicant for a loan shall be considered as also 
acting for the lender of the money, and complaint 
is made that the court below did not submit that 
evidence to the jury, with proper instructions. 
Evidence of usage is not admissible to contradict 
or vary what is clear and unambiguous, or to re- 
strict or enlarge what requires no explanation. 
Omissions may be supplied in some cases by such 
proof, but it can not prevail over >r nullify the 
express provisions of the contract. So, where 
there is no contract, proof of usage will not make 
one, and it can only be admitted either to inter- 
pret the meaning of the language employed by the 
parties or where the meaning is equivocal or 
obscure. Thompson v. Riggs, 5 Wall. 663, 679. 

Suffice it to say these parties never met, and 
there was no communication of any kind between 
the defendant and the brokers, or the lenders of 
the money. Nothing of the kind is pretended, 
the only suggestion in that direction being that it 
may be-held that the applicant for the loan, when 
he employed the defendant, may be regarded as 
the agent of the plaintiffs. Such suggestion being 
entirely without evidence to support it, is entitled 
tono weight, especially as it appears that the 
principal certificate was procured several days be- 
fore any interview upon fhe subject of the loan 
took place between the brokers and the plaintiffs. 

Judgment affirmed. 

Mr. Chief Justice WAITE, dissenting. 

Iam unable to agree to the judgment in this 
ease. I think if a lawyer, employed to examine 
and certify to the recorded title of real property, 
gives his client a certifiacte which he knows or 
ought to know is to be used by the client in some 
business transaction with another person as evi- 
dence of the facts certified to, he is liable to such 
other person relying on his certificate for any loss 
resulting from his failure to find on record a con- 
veyance aftecting the title, which, by the use of 
ordinary professional care and skill, he might 
have found. That, as it seems to me, is this case. 
Ward was employed by Chapman to examine and 
certify to the title to a certain lot in Washington. 
The circumstances were such as ought to have 





satisfied him that his certificate was to be used by 
Chapman in some transaction with another person 
as evidence of the facts certified to. In examin- 
ing the records he overlooked a deed, in all re- 
spects properly recorded, which showed on its 
face that Chapman had conveyed the lot away in 
fee simple, and certified as follows: ‘Lot 55, in 
Chapman’s subdivision of lots, in square 364. The 
title of Leonard S. Chapman to the above lot is 
good. and the property is unincumbered. Wm. 
H. Ward.’’ The National Savings Bank, relying 
on this certificate as true, loaned Chapn:an $3,500, 
taking for security a deed of trust on the lot. It 
seems to me that under these circumstances, Ward 
is liable to the bank for any loss it may sustain by 
reason of his erroneous certificate. 

I am authorized to say that Justices SWAYNE 
and BRADLEY concur in this dissent. 








ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF MICHIGAN. 
October, 1879. 


INFANCY —WHEN INFANT Must SvuE. — In this 
case‘the court below held that where a joint contract 
was sued on, made by an infant and an adult, under 
which money had been earned the father of the infant 
could not sue with the adult in his own name, as the 
infant’s substitute in action, as if he himself had been 
joint contractor. Held, correct. An infant’s con- 
tract of partnership is not void. Dunton vy. Brown. 
31 Mich. 182. The suit was for a completed cause of 
action, which is for the infant’s benefit. The contract 
was either the joint contract of the firm, or the sole 
contract of one; and there was never any contract re- 
lation between Farr and Osborn, the father of the 
minor. The infant should have been the plaintiff and 
not his father. Teed v. Elworthy, 14 East, 210; Coll- 
yer on Part. 395; Story on Part. § 241. Judgment 
affirmed. Opinion by CAMPBELL, C. J.—Osborn v. 
Farr. 

CONTRACT TO BUILD — DESTRUCTION BY FIRE— 
No RECOVERY.— A agreed with B to construct an 
addition to his house, the price being a gross sum. 
After the work was partly done the house and addi- 
tion were destroyed by fire without the fault of either 
party. Held, that A could not recover for the value of 
the work done prior to the destruction of the building. 
Under the strict common law rule, where a party had 
failed to comply substantially with an unapportionable 
agreement, he could not recover for what had been 
done. This rule has been so far modified that where 
anything has been done from which the other party 
has received a substantial benefit, and which he has 
appropriated, a recovery may be had based upon such 
benefit. The basis of this recovery is not the original 
contract, but a new-implied agreement deducible 
from the new delivery and acceptance of some valua- 
ble service or thing. Allen v. McKibbin, 5 Mich. 454. 
Applying this rule to the case before us, and there can 
be no recovery for the work and labor done and mate- 
riels furnished. The contract was not apportionable, 
if to complete the building for a fixed sum, and there 
was no acceptance of what was done or any benefit 
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derived therefrom or an account thereof at the time of 
the fire. Judgment affirmed. Opinion by MaRsTON, 
J.—Filden v. Besley. 


MARRIED WOMAN—MUST PLEAD INCAPACITY WHEN 
SUIT Is BROUGHT.—A married woman is allowed, in 
many cases, to contract and to sue and to be sued, as 
though she were unmarried, and her competency to 
assert and maintain her rights either as plaintiff or de- 
fendant is fully acknowledged. In case she is sued 
upon a contract she has no capacity to make, or 
against which she has some other valid objection, the 
door of justice is open to her and the law invites her 
to explain her case and expose her objection reasona- 
ably andin the due course of proceeding. The act 
or matter may not be enforcible against her in case of 
objection; yet, ir she refrains, and suffers the case to 
go on to judgment against her and, still more, suffers 
the judgment to stand, the circumstance that she was 
not originally bound will not suffice to render the judg- 
ment void. In case it has not been impeached on er- 
ror, or appealed, it can not be repudiated; and when 
recourse is had to legal process to enforce it, its con- 
clusiveness can not be brought into question on ac- 
count of the invalidity of the cause of action or the 
right which she held to successfully resist it. We are 
aware that a different doctrine prevails in some courts 
of high authority, and it is possible that reasons ex- 
ist in their systems for peculiar rules. The weight of 
authority is otherwise, and we are satisfied that our 
regulations require us to concur with it. Decree 
affirmed. Opinion by GRAVES, J.— Wilson v. Cool- 
idge. 





SUPREME COURT OF INDIANA. 
December, 1879. 


CRIMINAL LAW — COMMON SENSE AS A JUROR’S 
GUIDE.— Indictment for larceny. On the trial the 
court instructed the jury as follows: ‘*Bearing in 
mind all I have said to you as to how you are to con- 
sider the evidence and arrive at your verdict, I may 
add that what is commonly called common sense is, 
perhaps, the juror’s best guide in these particulars.’’ 
Held, erroneous, WORDEN, J.. saying: ‘*While com- 
mon sense is a very desirable and admirable quality in 
man, and exceedingly useful in all the practical affairs 
of life, including the duties of jurors, it can not be a 
better guide to them in the discharge of their duties 
than the rules of law. Indeed, the rules of law are 
generally the condensed common sense of ages. But 
the common sense of twelve jurors would not be like- 
ly to be all alike. If each juror were to act upon his 
common sense instead of the rules of law, there 
might be as many different opinions as there were jur- 
ors.’’ Judgment reversed.—Densmore v. State. 

CHATTEL MORTGAGE — RIGHT OF POSSESSION — 
REPLEVIN—DEMAND.—1. Action of replevin for a 
mare, buggy and harness. The property was mort- 
gaged by appellant to appellee, the mortgage provid- 
ing that appellant should retain possession of it until 
the debt became due and upon default of payment 
should deliver it to appellee. Held, that the action of 
replevin would not lie unless the property was wrong- 
fully detained. It is clear there was no wrongful tak- 
ing of the property by the defendant, and its deten- 
tion after the debt became due did not become unlaw- 
ful until the plaintiff had made a demand for the 
property. Trover would not lie in such case without 
a demand and refusal, and so far as a demand is con- 





cerned there is no substantial difference between trover 
and replevin. 8 Blackf. 244; 4 Greene (Iowa), 28; 7 
Minn. 502; 6 Ind. 455; 17 Ind. 90. A demand before 
the debt becomes due is as unavailing as if no demand 
at all had been made. 2. Such anaction of replevin, no 
demand having been made, is not a bar to a sub- 
sequent action after demand. The case is not unlike 
that of an action upon aclaim not matured when the 
action was brought, whereby the action was defeated. 
Such action would not bara subsequent one brought 
after the maturity of the claim. Freeman on Judg., 
sec. 329; 10 Allen, 22; 97 Mass. 519. Affirmed. Opin- 
ion by WORDEN, J.—Roberts v. Norris. 


VENDOR’S LIEN—MORTGAGE—INVERSE ORDER OF 


SALE.—1. If the vendor of real estate fails to take a 
mortgage to secure the unpaid purchase money at the 
time of sale and allows another creditor without no- 
tice of the non-payment of the purchase money to se- 
cure a mortgage on the real estate sold, such mortgage 
will have preference over a mortgage thereafter ac- 


quired by the vendor to secure his unpaid purchase: 


money. 2. Where the real estate covered by a mort- 
gage consists of several parcels, and subsequent to 
such mortgage some of the parcels have been sold and 
conveyed by the mortgagor to different purchasers 


without any assumption by them of the mortgage: 


debt, upon foreclosure of the mortgage the parcels so 
sold and conveyed will be ordered sold for the payment 
of the mortgaged debt in the inverse order of the sale- 
thereof by the mortgagor, so that the parcel last sold 
by the mortgagor will be first sold by the sheriff before 
any sale is made of the next preceding parcel, and so 
on. This is subject tothe primary rule that if at the 
time of foreclosure any part of the mortgaged prem- 
ises is still owned by the mortgagor, such part must 
be ordered sold first for the payment of the mortgage 
debt. Affirmed. Opinion by Howk, J.—Houston v. 
Houston. 





SUPREME COURT OF KANSAS. 
January, 1880. 


CONSTITUTIONAL LAw — CITY ORDINANCES.—The 
constitutional provision that ‘‘ no bill shall contain 
more than one subject, which shall be clearly express- 
ed in its title?’ has no application to city ordinances. 
Reversed. Opinion by BREWER, J. All the justices 
concurring.— City of Humboldt v. McCoy. 


PRACTICE ~- DISMISSAL OF ACTION.—After a case 
has been finally submitted to the jury or court, the 
plaintiff has no right to dismiss the action without 
prejudicefto a future action, but while all legal right 
on the part -of the plaintiff has ended the court may in 
its discretion and to prevent injustice and wrong, per- 
mit the plaintiff to recall such submissions and dismiss 
without prejudice, and in such case the action of the 
court, unless it has abused its discretion, is no ground 
of error. Affirmed. Opinion by BREWER, J. All 
the justices concurring.— Ashmead v. Ashmead. 


INDICTMENT—PLEADING—DRAM SHOP ACT.—1. In 
an indictment for selling liquor without license, the 
pleader, if he attempts to negative the forms of license 
by name, should include all the different forms of li- 
cense by which authority to sell liquor may be granted. 
2. The dram shop act names only three forms of license, 
dram shop, tavern and grocer, but the act providing 
for cities of the second class authorizes the city coun- 
cil to issue licenses in other forms. Therefore, where 
the selling is charged to have been done in such a city, 
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the indictment is insufficient if, attempting to specify 
the forms of license, it simply negatives the three 
forms named in the dram shopact. Affirmed. Opin- 
ion by BREWER, J. All the justices concurring.— 
State v. Pitzen. 

CANVASS OF RETURNS—NEWLY ORGANIZED COUN- 
TIES—TERM OF OFFICES.— 1. Where returns of an 
election on file in the oftice of a county clerk are regu- 
lar in form and genuine, and the result of the election 
is not procured through fraud or illegality, it is the 
duty of a canvassing board to canvass all the returns, 
and where the board canvass only a part, it may 
be compelled by mandamus to discharge its whole 
duty and canvass all. 2. Where the first election in 
anewly organized county is held for county officers on 
the Tuesday succeeding the first Monday in November 
—the day for holding general elections—all county ofti- 
cers then elected continue to hold their offices until the 
next general election, and until their successors are 
elected and qualified. Sec. eight, Comp. Laws, 1879, 
p- 267. Original judgment for plaintiff. Opinion by 
HORTON, C. J. All the justices concurring.—State v. 
Commrs. of Hodgewan County. 


CERTIFICATE OF ELECTION — QUO WARRANTO — 
CONTEST.—1. A certificate of election issued to a justice 
of the peace upon a legal canvass of the votes of the elec- 
tién, regular in form and signed by the proper author- 
ity, constitutes prima facie evidence of the title to the 
said office in the person therein named. 2. A person can 
not avoid the effect of the decision of a board of can- 
vassers by simply holding on to the office of justice of 
the peace, and claiming the decision of the canvassers 
is erroneous. 3. At the general election in November, 
1877. the same being the time appointed by law for the 
election of justices of the peace, B then legally hold- 
ing such office in Great Bend township, Barton county, 
and one G were rival candidates for justice of the 
peace of said township; after the election, the official 
board of canvassers of Barton county duly canvassed 
the votes and declared G elected as the successor of B, 
and forthwith issued to him a certificate of election to 
said office, which certificate is in due form, and G, 
within the time prescribed by law, duly qualified and 
entered upon the exercise of the duties and rights of 
the office. B at once instituted a contest against G for 
the office over the election which is pending and unde- 
termined. Held, that the pendency of such a contest 
between B as contestor and G as contestee is no de- 
fense in an action in the nature of quo warranto 
brought by the State against B to oust him from said 
office. Original judgment for plaintiff. Opinion by 
HorTON, C.J, All the justices concurring.—State v. 
Buckland. 





SUPREME COURT OF MISSOU RI. 
February, 1880. 


OFFICIAL BOND—FAILURE OF PRINCIPAL TO SIGN 
—RELEASE OF SURETIES.—H was elected a constable 
of a township in a county under the township organ- 
ization. The law provided that before entering upon 
the duties of his office he should execute with two or 
more securities an instrument in writing to the town- 
ship trustees to be approved by the township directors, 
in which the constable and his securities should bind 
themselves jointly and severally to pay to each and 
every person who may be entitled thereto all sums 
which the constable should become liable to pay on ac- 
count of any execution delivered to him and all dam- 
ages for malfeasance, etc.,in office. The writing sued on 
was signed by defendants, but was neither executed 





to the township trustee nor was it signed by H. Held, 
that defendants were not liable, it being clearly re- 
quired that H should have executed sucha writing as 
the law required. It is the received doctrine that se- 
curities who execute a writing as such only can show 
in discharge of their liabilities that the principal never 
was bound, and there is no reason that it should 
not be applied in this case where the constable never 
executed the bond. 2 Pick. 24; 17 Mass. 591. Opin- 
ion by NoRTON. J. Aflirmed.—Bunn v. Jetmore. 
HUSBAND AND WIFE— SEPARATE ESTATE — SUIT 
BY WIDOW TO DIvEsT TITLE.— Suit by plaintiff, 
widow of K, to divest title to real estate out of de- 
fendant, heirs of K, and to vest it in her. The peti- 
tion alleged that during marriage there came to plaint- 
iff as an inheritance large sums of money and prop- 
erty, and that she also acquired during said marriage 
property and money by her own frugality and indus- 
try and by the consent of her husband; that in order 
that herself and husband might acquire title to a home 
she designated and constituted him to purchase lands 
for that purpose, and gave into his possession the 
above money and property amounting to $1,000 in 
value; that her husband purchased the lands with the 
money and property but took title in his own name. 





Demurrer to the petition which was overruled, and; 


judgment for plaintiff granting the relief prayed for: 
Held, error. Whenever it clearly appears that the 
husband has received money or property belonging to 
the wife under an agreement to appropriate the same 
for the sole and separate use of the wife in the pur- 
chase of lands, and he purchases and takes the title in 
his own name, she will be held in equity to be the 


equitable owner and he to be her trustee. 51 Mo.. 


443; 46 Mo. 77. But the facts contained in the peti- 
tion do not bring plaintiff’s case within the above rule. 
One thousand dollars is alleged so have been placed in 


the husband’s hands, not for the wife, but for the- 
husband and wife. There is no averment of purchase - 


for plaintiff, or that the title should be taken in her 
name. Besides, so much of the $1,000 as came out 
of the money and property inherited became the hus- 
band’s absolutely by virtue of his marital rights. 


That part of it which was the accumulation of the - 


wife’s frugality and industry, and with the consent of 
her husband, may be regarded as her property, con- 
cerning which she might have made him her agent, 
but the petition fails wholly to show how much of 


said amount was so made up. Reversed. Opinion, 


by NortTON, J.—Kidwellv. Kirkpatrick. 





SUPREME COURT OF IOWA. 
December, 1879. 


Wuart Is ‘*MEDICAL ATTENDANCE.’’—Section 1361 
of the Code provides that a board of supervisors shall be 
liable for ‘*medical attendance’’ rendered to paupers. 
Held, that these words are not limited to the profes- 
sional service of a physician but include nursing and 


watching. ‘While the words medical attendance are - 


often used to denote the rendering of professional 
medical services, we do not think that their use in 
that respect is such as necessarily to exclude all other 
meanings. The efforts of the physician, however 
skilful or assiduous he may be, must usually be sup- 
plemented by an attendance which he can not give. It 
matters not that the persons who give such attendance 
are usually denominated nurses. Their office is to as- 
sist the physician to obtain certain medical results.’’ 


Affirmed. Opinion by ADAms, J.—Scott v. Winne- - 


sheih Co. 
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CURRENT TOPICS. 





Another stage in the controversy regarding the 
question of the inviolability of telegrams has been 
reached in the introduction into Congress of the fol- 
lowing bill which the telegraph companies will it is 
said endeavor to have made law: ‘‘That all telegraph 
messages delivered for transmission to any telegraph 
company availing itself of the provisions of title sixty- 
five of the Revised Statutes, and copies thereof made 
by such company at the place of destination, or at any 
intermediate point, shall be deemed to be private 
papers of the senders and receivers of such messages, 
and shall be protected from unreasonable search and 
seizure, and from production as evidence in individ- 
ual and legislative proceedings to the same extent as 
letters sent by the United States mail.’’ This short 
act, similar in its features to one for the same object 
presented in the United States Senate three years agu 
by Senator Morton, is intended mainly to put a stop to 
the ‘‘drag-net’’ subpeenas which have recently come 
into use by courts as well as legislatures, and which it 

_ needs no argument to demonstrate the abuses to which 
they may lead. The bill, however, is open to much 
criticism. In the first place the legislative declara- 
tion that telegrams are tobe considered as private 
papers does not protect them from production in 
‘ the courts, as the latter are every day engaged in the 
issuing of subpeenas to produce private papers which 
they think necessary to the investigation of cases and 
_the administration of justice. And while the first 
provision is abortive the second is ambiguous. Letters 
_in the United States mail are privileged from seizure 
during transmission; but what protection is it to say 
that a telegram shall be inviolate during transmission, 
for the latter is instantaneous, and it is only after 
this has taken place that there is anything which 
.can be seized. On the other hand it would, as we 
have pointed out once before, be both absurd and 
dangerous to give to a telegram that complete protec- 
tion which the law extends to privileged communica- 
tions. The transactions and correspondence of rogues 
would be committed to the telegraph in every case, 
and the criminal courts would find it hard ever to ob- 
tain documentary evidence which was not privileged. 
Such a law would be without doubt favored by the 
telegraph companies whose business would speedily 
be increased ina very large ratio. 





Ina very able letter written to the New York Tri- 
bune, Mr. Henry Hitchcock. of this city, suggests a 
substitute to this bill, which he believes would place 
the matter ona proper footing. We give his views in 
his own words. ‘‘Let the act declare that tele- 
grams and copies thereof remaining in the hands of the 
company are private papers. Let it further provide 
expressly that no court nor legislative committee shall 
have power to compel any telegraph company comply- 
ing with title 65, Revised Statutes, to produce any 
telegram in evidence or for inspection, unless the par- 
ty applying for the same shall (1) first file in the cause 
or proceeding an affidavit, at least upon information 
and belief, of the existence, the sufliciently certain 
description, and the alleged or supposed contents of 
the dispatches called for, showing their relevancy 
in the cauge, and shall satisfy the court that there 
is probable cause for the production; and _ shall 
(2) give reasonable notice of such application, as 
far as practicable, to any third person, sender 
or receiver of such telegrams and reasonable op- 
portunity to show cause against the same. And let 
the act further provide, in addition to the criminai 
penalty for falsely making such aftidavit, a right of ac- 





tion for exemplary damages against any party who 
shall wilfully or maliciously procure, by means of such 
a process, the unnecessary disclosure of any private 
message. Such an act would leave no more to the dis- 
cretion of the court than is absolutely necessary under 
the infinitely varying circumstances of cases which may 
arise. But it would impose conditions whlch on the 
one hand would prevent the issue of the ‘drag-net 
subpenas’ altogether, while recognizing the indispen- 
sable power of the courts in proper cases to compel the 
disclosure even of private confidential papers.’’ Mr. 
Hitchcock has given this subject much study (vide 
his paper on the Inviolability of Telegrams, read at 
the last annual meeting of the American Bai Associ- 
ation, Southern Law Review, October-November, 
1879), and his suggestions are certain to be considered 
in the settlement of this question by the legislature. 








RECENT LEGAL LITERATURE. 





WOOD’S MAYNE ON DAMAGES. 


No better opportunity is offered for the presentation 
to the legal profession of a new treatise than upon the 
occasion of a decision which marks a ‘* depart- 
wie’’ in the law, either by the introduetion of some 
new rule, or the modification or overruling of one 
previously understood to be settled. Mr. Mayne had 
this advantage in the first presentation of his treatise 
on Damages. The case of Hadley v. Baxendale, 9 Exch. 
341, marked a new departure in the English law of 
Damages, by recognizing the rule of the civil law in a 
large and increasing class of cases, as not only not 
hostile to, but entirely consistent with the genius of 
the common law, and thus by depriving the English 
law to that extent of its insular character. It is no- 
ticeable too, and it could scarcely fail of notice on the 
part of Englishmen, that the English judges of ex- 
chequer, accepting the invitation of eminent English 
lawyers, followed the authority of the American auth- 
or, Sedgwick, and the lead of American courts, in tak- 
ing the rule of the civil law in this class of cases as 
one proper to govern the adjudications of the courts of 
English-speaking peoples. 

The tendency thus indicated toward harmonizing 
the common and the civil law, and the willingness to 
accept and follow, to a certain extent, American 
authority, were not more remarkable than was the fact 
then disclosed (1854) that English text-writers offered 
no modern treatise on the subject of Damages. Mr. 
Mayne thinking, as he said in his preface, that not- 
withstanding the conceded merits of Professor Sedg- 
wick’s treatise, ‘‘there was still room for an English 
work on the same subject,’’ embraced the oppor- 
tunity in 1856. He thought it proper to confine his 
investiga:ions to the English cases, resorting to the 
American decisions ‘‘only where none of our own 
were in point.” We can not help thinking him in 
error in adopting such a limitation. Too many Eng- 
lish text-writers confine their treatises to a discussion 
of the cases in the English courts. Not only has the 
common law outgrown the limits of the ‘‘tight little 
island,’’ but very often its peculiar capacity for 
adapting itself to new circumstances and situations is 
best illustrated this side of the Atlantic. The facts 
above stated furnished Mr. Mayne a most cogent in- 


Wood’s Mayne on Damages. Third English and First 
American Edition. By John D. Mayne and Lumley 
Smith, of the Inner Temple, Barristers at Law. Adapted 
tothe American Law by H. G. Wood. Albany: John 
D. Parsons, Jr. 1880. 
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vitation to examine in his studies and embody in his 
treatise the results attained by all the leading 
adjudications, both in England and in America. 
While we can not, for these reasons, anticipate that 
this work will displace that of Prof. Sedgwick, it 
must be accorded high standing and great value. The 
original text now swollen to 520 pages has already 
been recognized as a comprehensive exposition of the 
English law and decisions, while the addition of Mr. 
Wood’s notes increasing the text to 760 pages, has 
done much to add to the work what it lacks from its 
original exclusiveness. A fair idea of the style of the 
work may be gathered by examining the mode of 
treatment of the doctrine of Hadley v. Baxendale, 
and kindred cases, in respect to which the work 
has in this edition been re-written. For these cases 
treat of and help tosettle general principles funda- 
mental tothe question of damages in the large class 
of cases of breach of contract. 

Hadley vy. Baxendale is not only accepted as a lead- 
ing case on this subject, put is remarkable for its terse- 
hess, perspicuity and directness. The court said: 
‘*Where two parties have made a contract which one 
of them has broken, the damages which the other. 
party ought to receive in respect of such breach of 
contract should be such as may fairly and reasonably 
be considered either arising naturally, 7. e., accord- 
ing to the usual course of things, from such breach of 
contract itself, or such as may reasonably be supposed 
to have been in the contemplation of both parties at 
the time they made the contract, as the probable result 
of the breach of it. Now if the special circumstances 
under which the contract was actually made were 
communicated by the plaintiffs to the defendants, and 
thus known to both parties, the damages resulting 
from the breach of such a contract which they would 
reasonably contemplate, would be the amount of in- 
jury which would ordinarily follow from a breach of 
contract under these special circumstances so known 
and communicated. But on the other hand, if these 
special circumstances were wholly unknown te the 
party breaking the contract, he, at most, could only 
be Supposed to have had in his contemplation the 
amount of injury which would arise generally and in 
the great multitude of cases not affected by any 
special circumstances, from such a breach of contract. 
For had the special circumstances been known, the 
parties might have specially provided for the breach 
of contract by special terms as to the damages in that 
case; and of this advantage it would be very unjust to 
deprive them.’’ From this decision three specific 
rules have been supposed to follow. **First, 
that damages which may fairly and reasonably be 
considered as naturally arising from a breach of 
contract, according to the usual course of things, are 
always recoverable. Secondly, that damages which 
would not arise inthe usual course of things froma 
breach of the contract, but which do arise from cir- 
cumstances peculiar to the special case, are not re- 
coverable unless the special circumstances are known 
to the person who has broken the contract. Thirdly, 
that where the special circumstances are known, or 
have been communicated to the person who breaks 
the contract, and where the damage complained of 
flows naturally from the breach of contract under 
those special circumstances, then such special damage 
must be supposed to have been contemplated by the 
parties, and is recoverable.’’ Each of these rules, 
thus stated by Messers. Mayne and Smith, is treated 
by them at length, with citations and discussions of 
authorities running through several pages. To the 
third of these rules they deferentially interpose the 
question, whether the mere fact that the party com- 
plained of was informed of the special circumstances 





is sufficient to make him responsible, unless he was 
also informed that he was expected to be, and con- 
sented to be, responsible in view of such circum- 


_ stances. A new and more closely analytical statement 


of this third rule is then suggested as dictated both by 
reason and authority, dividing it into several minor 
rules for a reading of which we must refer our read- 
ers to the book itself. 

It is to be observed that since the doubt above 
named was first suggested by Mr. Mayne, it has been 
recognized by the English courts as a doubt at least 
entitled to consideration. For instance, the sugges- 
tion is made by Willes. J., in Saw Mill Co. v. Nettle- 
ship, L. R. 3C. P. 510, ‘‘Take the case of a barrister 
on his way to practice at the Calcutta bar, where he 
may have a large number of briefs awaiting him; 
through the default of the Peninsular and Oriental 
Company he is detained in Egypt or on the Suez boat, 
and consequently sustains great loss. Is the company 
to be responsible for that, because they happened to 
know the purpose for which the traveller was going?’’ 
In Horne vy. Railway, L. R. 8 C. P. 131, further ex- 
pressions were made by the judges of the Exchequer 
Chamber, in limitation of the deductions which Mr. 
Lumley Smith, the author, as counsel, sought to draw 
from Hadley v. Baxendale, which were referred to by 
the Queen’s Bench in Actien-Gesel|schafft v. Arm- 
strong, L. R. 9 Q. B. 473, as tending ‘‘to confirm 
those doubts.’’ These intimations from the bench 
show that the work of Messrs. Mayne and Smith is 
held in no less high esteem than that of Sedgwick. It 
will be found on examination that their treatise is not 
only fuller than the revised editions of Sedgwick, on 
the doctrines traceable to Hadley v. Baxendale, but 
much more discriminating. 

Mr. Wood’s work of ‘‘adapting’’ this treatise ‘*to 
the Ameriéan law’’ has consisted mainly in the ap- 
pending of very full notes of the American decisions, 
embodying frequently extensive citations of the sub- 
stance of the points decided. We fear this work of 
editing an English treatise for American readers is 
generally a thankless task. Mr. Wood had to select 
earefully from the mass of material pressing itself up- 
on his attention, or else swell his book to two volumes 
instead of 760 pages. His additions under the topics 
of Set-off, Interest, Defamation, Contracts for Work 
and Hire, Remoteness of Damage and Mitigation of 
Damage, are especially extensive. Less of this work 
was necessary under the very prolific subject of Dam- 
ages on Covenants for Title and against Incumbrances, 
because here the English authors found by far the 
greater part of their material in the American cases. 

The American editor’s work exhibits the blemish of 
two separate indexes; one an index to the main text, 
and the other tothe notes. Doubtless it is a useful ar- 
rangement to have the references in the index show 
whether they refer to the text or the notes, but doubt- 
less there should be but one index, the two classes of 
references to be distinguished by the use of different 
type or some other similar device. 





RECENT REPORTS. 

The ninety-ninth volume of the United States Su- 
preme Court Reports (9th Otto) contains the cases de- 

Cases argued and adjudged inthe Supreme Court of 
the United States. October Term, 1878. Reported by 
William T. Otto. Vol.9. Boston: Little, Brown & Co. 
1879. 

Reports of Cases decided in the Court of Chancery, the 
Prerogative Court, and on appeal in the Court of Errors 
and Appeals of the State ot New Jersey. John H. Stewart, 
Reporter. Vol.4. Trenton, N.J. 1880. 
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cided at the October term, 1878, of that court. The 
most important of them have already appeared, either 
in full or abstracted, in these columns, and it is there- 
fore unnecessary to refer to them again. It is suffici- 
ent to say here that the Federal Supreme Court reports 
are in one respect at least like the reports of one’s own 
State—indispensable to the practitioner. 

Mr. Stewart’s fourth volume is fully up tothe stand- 
ard of his previous ones, and he may be set down as 
the most industrious of the reporters, as nowhere 
else can we find the evidence of such labor as the notes 
in the New Jersey Equity Reports at present exhibit. 
Among the cases of interest in this volume which we 
have not already referred to are the following. A de- 
vise to ‘‘my beloved sons,’’ naming three persons, is 
good, although two of them are illegitimate. Stewart 
v. Stewart, p. 398. After a building contract was 
filed and the building was completed the prem- 
ises were conveyed bona jide by the owner to the 
contractor. Held, that a materialman had no lien 
for materiais furnished in erecting the building. 
Scudder v. Harden, p. 503. A horse railroad com- 
pany may enjoin a rival coach company from using its 
track. Camden Horse Car Co. v. Citizens Coach Co., 
p- 525. (See also 4 Cent. L. J. 410.) A court of equity 
will not grant arehearing, because of an error of judg- 
ment or mistake of law by counsel as to the pertinency 
or force of certain evidence. Warner v. Warner, p. 
549. A power to sell lands does not authorize the 
making of a mortgage. Ferry v. Laible. p. 566. In 
American Union Telegraph Co. v. Town of Harrison, 
p. 627, the right of a city to interfere with the poles 
and wires of a telegraph company in its streets is con- 
sidered. In the present volume Mr. Stewart’s notes 
on the subjects of Devises to Illegitimate Children; 
Powers of Sale: Bills of Review; the construction of 
the word ‘‘may;’’ Statutes of Limitation; the Execu- 
tion of Wills, and the Domicil of Infants are nothing 
short of monographs on their various topics. 








NOTES. 





—tThe Supreme Court of California have just ruled 
that the directors of Hastings Law College can not re- 
ject an applicant for admission on the sole ground that 
the applicant isa woman. In deciding the case they 
say: ‘‘Females are entitled by law to be admitted as 
attorneys and counselors in all the courts of this State 
upon the same terms as males. The college was 
founded for the purpose of affording instruction to 
those who desire to be admitted, as well as those who 
have been admitted to practice as attorneys and coun- 
sellors. It was affiliated with the university, and thus 
became an integral part of it, and in our opinion be- 
came subject to the same general provisions of the law 
as are applicable to the university; and the same gen- 
eral policy which admitted females as students of the 
university opened to them as well the doors of the col- 
lege of the law.’’——-The Newberry Will Case [see 
Blatchford v. Newberry, 7 Cent. L. J. 721] has been 
affirmed on rehearing by the Supreme Court of Illinois, 
Dickey and Mulkey, JJ., dissenting. 


——Samuel H. Huntington, formerly a judge of the 
United States Court of Claims, died on the fifth inst. 
at Hartford, Connecticut.——A correspondent in Wis- 
consin writes: ‘*The case of Winland v. Holcomb, 
criticised in your article of last week (Notes on Recent 
Minnesota Decisions, 10 Cent. L. J. 101) is not sui 
generis after all. The Supreme Court of Minnesota 





have evidently followed the decision of the Supreme 
Court of Wisconsin as announced in Phelps v. Rooney, 
9 Wis. 70, where it was held that a four story building 
in the business part of Milwaukee was exempt 
because the second floor was occupied as a resi- 
dence. It is bad law nevertheless.’’——The English 
Highway act requires the owner of every ‘‘cart’’ to 
have his name painted thereon. In Denby v. Hunter, 
the Court of Queen’s Bench have just ruled that a 
light spring wagon used by the defendant, a maker of 
agricultural implements, for conveying them to mar- 
ket as well as for drawing himself and family from 
place to place, is not within the act——With the last 
number of the Albany Law Journal comes a supple- 
ment of twenty-one pages, containing an obituary of 
its late editor, Isaac Grant Thompson, and extracts 
from newspapers and letters concerning his life and 
character. A steel plate engraving of the deceased 
editor accompanies the supplement. 


—An amendment of the law regarding the liability 
of employees for personal injuries suffered by persons 
in their employment, has been much discussed in Eng- 
land during the last two years. The following bill, 
which will be introduced into the present Parliament, 
has been approved by the committee having the mat- 
rer in charge, and also by the body called ‘*The Asso- 
ciation to Promote a Bill to Amend the Laws Relating 
to the Liability of Employees for Injuries Negligently 
Caused to Persons in their Employment:’’ ‘‘An act 
to extend and regulate the liability of employers to 
make compensation for personal injuries suffered by 

‘ persons in their service:’’—‘‘1. Where after the pass- 
ing of this act personal injury, whether resulting in 
death or not, is caused to a workman by reason of— 
(a) Any defect in the works, machinery, plant or 
stock used for his employer’s business; or (0) The 
wrongful act, neglect or default of any person of any 
superior grade in the service of the employer, wheth- 
er in the same department of service with the work- 
man injured or in any other department; or (c) The 
wrongful act, neglect, or default of any person in the 
service of the employer, being a person to whose or- 
ders or directions the workman injured was bound to 
conform; or (d) The wrongful act, neglect or default 
of any person in the service of the employer, done or 
committed in obedience to the employer’s rules or by- 
laws, or in obedience to instructions given by any per- 
son to whom the authority of the employer in that be- 
half was delegated; the workman injured and, in the 
event of his death, his executor or administrator on 
behalf of his family, shall have the same right of com- 
pensation and remedies against his employer as if the 
workman injured had not been a workman of nor in 
the service of the employer, nor engaged in his work. 
Provided that this action shall not apply where the 
workman injured materially contributed by his own 
negligenee to the cause of his injury.’’ Mr. Lowe, 
who was a member of the committee of the House of 
Commons to which the subject was referred, writes to 
the president of the society, in reference to the bill, 
as follows: ‘‘As your bill is drawn, if a workman in 
defiance of orders, takes the gauze off his lamp and 
thus injures or kills another man, it makes the master 
liable for the injury. You will nevercarry such a pro- 
vision, nor in my opinion, is it just that you should. 
I would advise you to strictly apply your motto, ‘Qui 
facit per alium, facit per se;’ but if you do so it is fa- 
tal to your bill as drawn. You can not maintain the 
two propositions, * Qui facit per alium, facit per se,’ 
and the master is liable for the negligence of his serv- 
ant. The true rule is, I think, that the master is lia- 
ble for those to whom he delegates his authority.’’ 





